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Case No. 428: Against; 'The Secretary-General
Warner of the United Natinns

Reguest by a sraff menzher of the United Naticns for preatoran o P-2 jevel and for compensadion
Jor dugg of earmings, for grief and for delioys in Submiiing the Respendent’s reply,

Conclusion of the Joinr Appealy Board that there wias ne ohligaion of the ddmimditraiion fo
pramaie the Appifeant —Recammendation (a} m pay the Applican! compensation af three moRtiy'

" salary for the way in which fer cafe had been priskandled ard () to poy ker compensaiion of thee

months” salary for excessive delayy—Recommendarion (a) accepted and recommendation i
rrjected. .

The Trikwnal! rotes that the Applicunt s o model Saff mernber whe war ot freaced by e
Adprinivteation fn g reciproral mannpr and was provenrcd from ofwaining g well-deserved prome-
fiok.— Cornsideraiion of the cireumsiances of the Applicant's fransfer jrom the Department af
Economic and Social Affaies to the Qffice of Personnel Services—Finding thar Ueve wav an
agregment whorehy the Respondent undertook o wpgrade her post or Hr grani-fer @ provrofon (o Ay
F-2 leval = The Tribunel's Jurisprudence on the condilions for the exizence af the Adminluvaiing s
commitments fo stafl members Judgsments Npo 05 (Bikandy Mo, 134 Tiarst) and Moo 342
fGamez) — he decisfor 1o appoins or o prosttowe @ 5aff member to whare commithten:s have heen
mady i the sole proropative of the Adminigiratioe, Gt faifure to carep Gt owr iway cnenif the
Adprinigirativn s resporsibility. — While the Tribunal cornot order the Respondent I take actinn wich
regard 1o the Applicans s level, if awardy compensation w compersate hee for the Infuep sustalned oy o
result &f the Administration’s failure w fulldd ftv ohligations.— Fhe compensation awarded alie fakes
int arcowal the fong and inadmizsible delays in hundling the case befire the Joint dppeals Board.

Award of compenration of F25000 25 demages —all other claims rejeceed.

THE ADMIMISTRATIVE TRIBUNAL OF THE LUNITED Narions,

Composed of Mr. Roger Pinto, Vice-President, presiding: Mr, Ahmed
Osman; Mr. Jerome Ackerman;

Whereas, on 15 Aprl 1987, ¥ vonne Warnar, a staff member ot the Hruted
Mations, filed an application, the pleas of which read as follows:

"I PLEAS
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U1 M. Yvoane Warner, the appellant, sceks promotion to P-2 in
accordance with the terms of an agreementd, reached 0 1978, to which the
then Depariment of Economic and Social Affairs {ESAY, the Office of
Pemsonnel Services (OPS) and she were the parties. The central question is
whether the Office of Personnel Services is under any ohlipation to take
action with a view to having the appellant promoted. The Joint Appeals
Board, in its recommendation, concluded that the Administration Was ot
bound to upgrade the applicant’s post and to promote her to the P-2 level,
The applicant maintains that such obligation exists and respectiully
requests the Administrative Tribunal to decide accordimgly,

“8. The applicant further requests the Tribunal to deride that;

“fa) The Office of Persomnel Services ensure that Mrs. Warner's
AssIRMMEnNis are at the P-2 level:

{8 Mrs. Wamner's post be reclassified to P-2:

") Mrs, Warner be promoted to P-2 without huving w participale in
the competitive cxamination; '

“{¢) Adeguate compensation be given to Mis. Warner for loss of
income resulting from the delay of her promotion for so many years and for
the grief and demoralization she has gone through because of this most
unfortunate experience in her carcer. The Tribunal may also wish 1o take
into accounid the tact rhat it took the Respondent four years 1o react tg Mrs,
Warner's appeal and about ten months Lo the Board's report. The Applicant
considers that the circumstances warrant a vompensation of at least six
months of her present net base salary (at G-7, step VI
Whereas the Raspondent filed his answer on 9 November [9ET:
Whereas the Applicant filed her written ohservations on 8 January 1988:
Wherens, on 11 April 1988, the Appticant fled additional doguments in

which she modified her pleas concerning the amount of compensation and
requested compensation equivalent to two vears of her pressnt net base sulary
and $15,000 becaus: of the delay;
Whereas, on 26 Apri] | 388, the Tribunal put questions to the Respondent;
Whercas, on 4 May 1988, the Respondent provided answers theretd,

Whereas, on |1 May |983, the Applicant. submitted written comments on
the Respondent's answer: ) '

Whereas the facrs in the case are as follows:

Yvonne Velu Warner entered the secvice of the United Nations o 12 April
1961. She reccived a probationary appointment at the G-2 fevel, step ¥V, and was
assigned to the Dypartment of Conterence Services a5 g vonferency typist. On |
April 1963, she received a permanent appointment and, on | November 1963,
she was promoted to the -3 level. On | Muarch 1964, the Applicant was
transterred to the Préss Services in the Office of Public Information. Cn ] May
1966, she was promoted to the G-4 level,

Effective 1 May 1970, the Applicant was transferred to the Department of

- Economic and Social Affairs, now the Department of Intemational Feonomic
and Social Aftairs, At the time, the Department of Economic and Sociat Affairs
had decided to establish a secretarial unit in the Department and needed a
supervisor to train staff members assigned to the unit and to estahl ish
procedures and working methods, The Applicant was chasen For this post. Her
functional title became “Supeevisor of the Secratarial Unit” and, ot 1 April
1972, she was promotcd to the G-5 level. She continued to perform the same
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functions, training newly recrvited General Service staff, developing the
tachnical and occupstional skills of beginners assigned o the Unit and
instructing staff of the Service in the conduct of training programmes. From

- 1974 10 1976, the Applicant supervised 39 trainecs.

On 21 September 1976, the Direcror of the Departmenlal Administeative
and Finance Office of the Department of Economic and Social Attairs wrote (o
the Director of the Division of Personnel Adminisiration of the Office of
Personnel Services {(OP5) suggesting the cstablishment in the Oifice of
Personnel Services of a secratarial traming unit 1o serve Lhe Organization as a
whole, The purpose of this propesal—which the two officials had alrcady
discussed informally-—was to develop the same type of training programme us
the Applicant bad scL up and conducted in the Department of Eeconomic and
Social Affairs and “to bencfit the Organization as a whole”. He, therefore.
proposed that the Unit supervised by the Applicant.should be (ransferred o the
Qfee of Personnel Services, In this regard, he noted:

“If this [proposal] is acceptable to OPS [the Officc of Personnel
Serviges], I believe that [the] present supervisar [of the Sceretarial lnit of
the Department of Ecomomic and Social Affairs], Mrs, Warner, should
head-up the Unit; and, as il wiil be an enlarped function with greater
responsibilities, may [ further suggest that it be initially established at the
P-2 level. [ suggest Mrs. Warner because the talent that she brought to the
position and the experience she gained in carrving out her functlions should
not be lost to the Organization.”

In an informal oote of 9 March 1977, the Adminisirative OFfficer of the
xepartment of Economic and Social Affairs informed the Director and Lreputy
Irector of the Department of what had begn said during her informal
discussion with the Administrative Officer of the Fraining and Examinations
service, OPS, concerning the possibility af ransferring to the Office of
Personnel Services the training programme conducted by the Applicant in the
Department of Economic and Social Affairs. The Admimstrative Officer of the
Traing and Examinations Service was aware of the proposal put forward by
the Dircelor of the Departmental Administration and Finance Oftfice of the
Department of Economic and Social Affairs en 21 September 1976 and was
very enthusiaslic about it. T scems, however, that at the time the Office of
Personnel Services did not have a post avajlable for that purpose. The
Administrative Officer of (he Department of Economic and Social Affaies
suf%gested o the Directar of the Departmental Administration and Finance
Oftice that the Dupartment should offer the Applicant’s services, “her post, and
even the physical unit to the Training and Examinations Unit [sic] on a
lpan/trial basis. [The Training and Examinations Service] would undoubtedly
give [the Applicant] a waricly of assipnments and it would pive her an
oppartunity (o convince frhe Office of Personnel Services] of her P-2 pateatial™.

The Office of Personnel Services took no sleps in this regard,

On 8 September 1977, the Dircetor of the Departmental Administration
and Finance Office of the Department of Econemic and Social Affairs apain
wreHe Lo the Director of the Division of Personnel Administration, OFS, to
reilgrate his proposal. He noted that the Executive Ctficer, OPS, had recently
called him to say thai he was intercsied in the suggestion that the Applicant he
eransfirred to the Office of Personnel Services bul that “the Office of Personnel]
Services did not have a post which could accommodale Mrs. Warner, i
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transt‘err;d". The Director of the Departmental Administration and Finanee
Oifice of the Department of Economic and Social Affalrs noted in this regard:

“I indicated to him that I would be prepared, of secrecarial training was
to become Organization-wide, o give up the (-3 post currently on aor
manning tahle. [ said so, however, with ong proviso, namely that the G-3

- post would be reclassified by the Office of Personngl Services to the P-2
level, a5 I could not see Mrs. Warner taking on this broader function at the
same level she occupies in this Department where her cesponsibilizies are
much more timited.” :

Although the Executive Officer of the Office of Personnet Services had
indicated o him that he would "leok into the possibility and would come back
to [himd,” the Dircctor of the Departmental Administration and Finance Office
of the Department of Economic and Sociul Affairs had recetved no further
communication from him. He added; . .

*I continue to believe that my orlginal suggestion has merit and would .
wish to know whether the Qffice of Personnel Services coatinues to
entertain the idea of establishing an Organization-wide secretarial iraining
unit and if it is dizposed to establishing the level of the supervisory post at
par

Since the Director of the Division of Personnel Administration did not
reply, the DHrector of the Departmental Adnuaistration and Finance Office of
the Department of Feonomic and Social Atfaics asked him, in another
memorzndum dated 3 November 977, whether he was still interested in the
proposidl which he had transmitted o him in his previows memoranda of 21
Suptember 1976 and 8§ September 977 to establish a secretarial training unet
supervised by the Applicant.

The file shows thar consultations took piace between the two Departments,
and nearly @ vear later, on 29 September 1378, the Chiregtor of the Divigion of
Personnel Administration, OFS, asked the Executive Officer of that Office to
arrange with the Administrative Officer of the Department of Economic and
Social At¥airs for the “transfer of Mrs, Warner and her G-5 post to the Training
and Examinations Servics without delay”. On 4 OQetaber FY78, the Executive
Officer, OPS, asked the Director of the Departmental Adminisiration and
Finance {Hfice of the Department of Economic and Social Affairs te confirm i
writing that he had “agreed to the transfer of Mes. Warner, together with her
(-3 post, to the Training and Examinations Service”. On 16 October 1978, the
Administrative Officer of the Department of International Economic and Soctal

- Affairs (DIESA} vonfirmed ta the Executive Officer, QPS, that the Applicant
wold be “assigned to the Oftice of Personnel Services, Training and Examina-
tions Service, on 1 non-reimbursable {ocan hasis for sin months, effective 16
October 1978 . . . [pending] budgetary approval” for the transfer of the

_ Applicant and her post to the Office of Personnal Scerviees,

The Admimstrative OFeer, DIESA, signed o personnel actiom {orm
recording the Applicant’s assignment to the Office of Personnel Services as from
16 October 1973, Although the adminisirative measure was effective for six
months, neither Department issued ferther personnel aclion fomms to estend the
Applicant’s assignment or transfer her officially to the Office of Persoanel
Servicos, .

The General Assembly, at s thirty-thind session, adopted resclution
33/143 of 20 Decermber 1978, in section [, paragragh § (g}, of which it requestad
the Secrelary-General (o take measures to snsure that movement of staff from
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the General Scrvice categury to the Profussional category was conducted

ex_u!usivﬂly through compelitive methods of selection. )

Meanwhile, the Assistant Secretary-General for Fersonmel Services bad
written on | November 1973 to all heads of departments and offices asking
them to submit their recommendations for promotion not laler than 31
December 1978 o that the Appointment and Promotion Board and Its
subsidiary bodies could begin their review of staff for the 1973 promotion
registers as 500T as possible after the New Year.

The Office of Personnet Services did not recommend the Applicant For
promation (o the P-2 level during the 1979 review. Mareover, the file of the case
shows that the Office of Personnel Services did not initiate any procedure Lo
reclassify her post.

~ On 24 Apnl 1280, the Applicant wrote 1o the Chicf of the Training and
Examijnations Service, OPS, to request a posi allowance at the P-2 level. The
Applicant recalled Lhe circumstances in which she had been transferred to the
Office of Personnel Services and noted that she had been working for more than
1% months for that Office "with no indication that the reclassification of [her]
post [was) smminent’’, Moreover, she had vyndertaken duties cheary of 4
professional nature aud additiomal to those af [ber] post at the time of [her]
reassigtment”, She summarized the main tasks she had performed since joeining
the Difice of Persomnel Services and stated that if her request was refused, she
would teel compeiled to request a transfer ta another office, where she might at
lesst have a chance to compete for promotion.

fn w reply dated 3 June 1980, the Chief of the Training and Examinafions
Service, OPS, listud the reasons why that Office could net grant the Applicant’s
request, namely: (i} that there was a0 Professional post to which the Applicant
could be assigned and that it was uniikely that such a post wodd be made
avaitable; (ii) that since the introduction of the compelitive examminarion,
movement from the General Service category 1o the Professional category had
hecame solely contingent Upon SUCCess in 1hat examination; and (i1} that @t the
time of the Applicant’s assignment, the Office of Personnal Services had made it
clear to her former Department that the Office could not envisage any
possibility of her advancement to the Professional category, since “the inclusion
af a suitabie post tn [the] staffing Lable [of the Office af Personncl Services] was
not foreseen’.

in a memarandum of 8 August 1980, the Applicant appealed to the
President of the Central Examination Board to exempt her from the EXAIMIna-
tiom in accerdance with the provisions of Information Cirewlar ST/IC/80/47. On
7§ Navember 1980, the Presideat of the Central Examination Board informed
. the Applicant that the Roard could not recommend that she b promoted
without taking the competitive gramination.

This being the case, the Applicant sought to rcjoin her former department,
the Department ¢f Inteenational Economic and Social Affairs. On 25 February
1981, she met with the Assistant Secretary-General, OPS, and informed him
that the Exccutive Officer, DIESA, was prepared to accepl her i that
Department provided that her post, which had been lent 1o the Office of
Personnel Services, was returned 1o the Department of Tntermational Economi¢
and Social Affairs. She then recorded what had heen said at this meeting in a
memorandum dated 2 March 1281 addressed 1o the Assistant Secrelary-
General, She also expressed the hope that her administrative situation could be
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posilively resolved, sinee she wished to retuen to the Department of Internation-
al Economic und Social Affairs in the immediate futyre,

Mr. Hocine M2dili, then Execotive Oificer, OPS, in 4 memorandum dated
7 Apri! 1981 addressed to the Directar of the Division of Personnel Administra-
tion, OPS, summarized the adminisitative arrangements between Lhe (ffice of
Persunnel Services and the Department of International Economic and Social
Affairs to transfer the Applicant with her post to the Office of Personnel
Services. He explained that these arrangements “aimed at expanding the small
Secrerarial Traiming Programme of ESA [the Dépariment of Economic and
Social Affairs] to the whols Secretanat nader the auspices of the Office of
Personnel Secvices”. When the Department of Bconomic and Social AfTairs had
been restructured, it had asked the Office af Personnel Services to return the
Applicant’s post or at least give it a post in exchangs for the G-5 post. The
Office of Persannei Services had resusted that proposal on the grounds that such
a mave would copardize the Secretaria) Training Programme for the whole
Secretyriat, Subsequently, in the course of preparing its 1982-19383 budget, the
Dicpartment of International Economie and Social Alfuirs had “dropped the
-3 post from its establishment o become part of the authorizcd_stafﬁng tatle
of the Training and Examinations Service”™, With regard to the Applicant’s
transfer, the Executive Officer stated.

“ME. Warner's transfer can only be inmtplemented if g G-3 POST is made
available by a recerving office to accominodate her rransfer. OPS [the
Office of Personnel Services] cunnot suppress a whole programme of

. Training for the sole purpose- of ecffecting Ms. Warner's teansfer
Marsover, he recognized that: _

" .. when she transferred to OPS [the Office of Personnel Services], ESA

[the Department of Economic and Social Affairs] agreed to Bive up a (-5

post on ke understanding that QOP3 woulld take approprigte action to

upgrade the past to P-2 and promiote Ms. Warner to that [eval, The post was

never upgraded to P-2.

The Executive Officer also acknowledged thar the Applicant had worked
under “trving conditions™, since her promoton had now hecome subject 1o
SHCCEES in thy competitive eXaminalion, and since she did not have adequate
office space to accommodate a training room. He conclyded bv expressing the
hope that the Applicant would “reconsider her position [on 3 transfer to the

epurtmant of Tatemational Econemic and Social Affairs] and continue her
outsianding contribution to the work of TES [the Training and Examinations
Service]™. '

D 13 July 1981, the Applicant requested the Secretary-General to review
the administrative decision not to reclassify her post and not to promote her to
the P-2 level On 1 Angust 1981, huving received no reply, she lodeged an
appeal with tha Joine Appeals Board.

The Boart adopted its IEpoTt on 25 March 1986, [1s conelusions and
ecommendiutions read gy follows:

“Conclusions and reECOmmMeEndalions

"'43. The Panel found that there may havy been an informal agreement
obliging Ms. Wehb Lo take steps Lo have the appellant’s (-5 post reclassified
10 P-2 and ro have her promoted to that level bt that, if there was such an
informal agreement it was not binding on OPS [lhe ©ffice of Parsonnel
Services], The Panel farther tound that, cven if ihere had begn an
dgresment creating obligations for OPS and DIESA [the Department of
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Intemational Econgmic and Social Affairs], it couid not have resulied in
commitments extending beyond those offices. The Panel therefore conclud-
ed that the Administration was nal bound to upgrade the appellant™s post
and to promote her 1o the P-2 level,

*44. The Panel conctuded {a) that OPS and DIESA had mishandled the
appeliant’s case in such a tnanner a5 to entitle her ta compensation and that
such compensation should be equal to three months net base salary and (b)
that the Hespondent had excessively delayed his reply 1o the appellant’s
appeal and that the appellant should receive compensation on that zccount,
also in an amount equal to three months net base salary.

"45. The Panel therefore recommends that the appellant be paid a sumn
equal to six months of her net base salary.” :

On 13 January 1987, the Assistant Secretary-General for Human Resources
Managemeni* informed the Applicant that the Secretary-General had degided:

"} To marntain the contcstcd decision, _

“(8) To grant you, considering the entire circumstances of your case
and i an attempt to settle ir, three months of your present net base salary,
and '

"¢y To take no further action on your case.

_The Secritary-General Jid not accept the Panel’s second recommen-
daiion in paragraph 4408 of the report tor the granting of another three
tnonths’ net base satary for delay in submission of the Kespondent's reply.
The Zecretary-General's decision not 1o accepl this recommendation wis
based on his conclusion that the delay in the Respondent's reply cannot he
regarded as having caused any loss to vou”

On 13 April 1387, the Applicant filed with the Tribunal the application
referred to above,

Whereas the Applicant’s principal contecntions are:

L. A tripatlite agreemcnt existed hotween the Applicant, the Office of
Personnel Services and the Department of Econemic and Social Affairs
pursuant to which the Department of Economic and Social Affairs made the
services of the Applicant and her (G-3 post availahle 1o the Office of Personnel
Services, which undertook to upgrade the post to P-2 and recommend the
Applicant for promotion. The Office of Personnel Services did not honour this
agreement.

2. The Applicant was legitimately led 1o believe that she would be promogadl
to P-2. Although it was a verbal ugreement, the principles of good failh and due
process requite that this agreement be honoured.

3. The ubligation to promote the Applicant existed before the intraduction
of competitive cxaminations, Since other staff members have been exemplod
from the examination, the Applicant should be (reated in a similar manner,

Whereas the Respandent's principal conlentions are:

I. The Applicant has failed to cslublish the existence of an agrecment
whereby the Respondent is committed to upgrade the classihcation of her post
or o promote her to the P2 lewvel,

2. The upgrading of the clussification of posts and the promotion of staff are
separale and unrelated administrative measures, carricd out in accordance with

*Sucoessar of LS,
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the relevant Staff Rules and related Seeretariat issuances applicable to all
Seoretariat units. _

The Tribunal, having detiberated rom 27 April 198% to 25 May 1988, now
pronounces the following judgement:

[, The Applicant entered the service of the Inited Nations in 1961, nearly
30 years ago, as o staff member in the General Service catsgory, She has now
reached level (-7, step VI She is considered by all her supsevisors to be an
gutstanding staff member. From her hile the Tribunal can sec that she is a model

staff member who can be held up as an example to all her colleagues. She is a -

credic to the United Nations.

11, Unfortunately, the Administration has mot treated the Apphicant in a
reciprocal manner, for reasons which ure not readily apparent to the Tribunal.
Following her assignment o the OFffice of Personnel Services in Oclober 1978,
the Applicant was not onky expleited in her work but unjustly prevented rom
abtaining the well-deserved promotion Lo the Professional category that she had
pbeen lad to expect. .

11I. The transfer of the Applicant took place in the folowing circumstances,
which are not subject to any disagreament between the parties.

I¥. From 1970, the Applicant was assigned to the Drepartment of Economic
and Social Atfairs, now the Department of International Lconomic and Social

Affairs. She was responsible for organizing and supcrvising a training unit for-

newly recruited General Serviee siafl, For developing their technical and
accupationat skills, for establishing procedures and working methods and, lastly,
far insteucting staff in the conduct of the training programmes which the
Applicant had sut up.

V. The Applicant fully succeeded in carrying out this task, which required a
preat deat of initiative, considerable effort and unfailing devotion.

V1. No such training unit existed for the United Nations Secrctariat as a
whole, and there was a need for one. In 1976 the Director of the Departmental
Admimstration and Finanes Office of the Department of Yeonomic and Social
Affairs, in the general interest of the Chrgamzation, took the judicious initiative
of proposing in writing to the Director of the Division of Personnel Administra-
tion of the Office of Personnel Services that a secretarial training unit should be
established in that Office to perfurm the same tasks as the existing unit in the
Department of Economic and Social Affairs. These two sender officials had
afready discussed this proposal informalty. It was envisaged to transfor the unit
supervised by the Applicant to the Office of Personnel Services. The Director of
the Departmental Administration and Finance Office of the Department of
Economic and Social Affairs wrote at that time: “[ suggest Mrs. Warner [the
Applicant] because the talend that she brought Lo the position and the experience
she pained in carcying out her functions should not be lost to the Organization.”

V1L [0 his Periodic Evaluation Report on the Applicant as superviser of the
Secretarial Training Unit [12 May 1977], the Director of the Departmental
Administration and Finance Office of the Department of Economic and Social
Affairs confirmed his proposals, stating that he had “recommended to the
Office of Parsonnel Services that the Applicant should perform thiz function on
a Secretariat-wide basiz and at the Professional prade level™.

~ ¥III. In September 1977 the same Dircetor naled that he could not approve
the transfer of Mrs. Warner to the Office of Personnel Services unless the {Office
was “disposcd to establishing the level of the supervisory post at P27
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{X. It is not contested that the A pplicant received copies of the COFTLS[I -
dence exchanped between the Dyrector af the Departmental Administration and
Finunce Office of the Department of Economic and Social Affairs and the
Dvirector of the Divizion of Persornel Administration of the Office of Personne|
Services. She was informed of the condition imposed on her transfer 1o the
Office of Personnel Services, namely, her promotion to the Profissions]
category. : :

X. The Tribunal notes at this point that on 7 April 1981, in 2 memorandum
addressed to the Director of the Division of Personnel Administration of the
Office of Personnel Scrvices, the Executive Officer of that Office recalled that
the Applicant “ . when she transferred to OPS [the Office of Personnei
Services], ESA [the Department of Economjc and Social Affairs] agreed (o give
up a -3 post on the understanding that OPS would take approprizte action 1o
upgrade the pest to P-2 and promote Mis. Warmmer to that level. The PUst was
never upgraded to P-2." The testimony of this official, Mr, Hocine Médili, is
particularty sipnificant because he was attached ta the Office of Personngl
Services al the time when these dealings touk place.

XI. After numerous communications and exchanges of notes, an agrecment
between the Department of International Economic and Social Affairs and the
Office of Personnel Services was finally reached in October 1978, The Tribuna!
notes many gaps, evrors and delays in the conditions in which this transfer was
carried out. Discussions ook plitce between the two offiees in question, of which
no written records remain, A simple personnel action form was used to assign
the Applicant 1o her vew office. This assigrment was limjted to a period of six
montns, No action to extend it was taken on the date it expired. The Tribunal
underiines the important facr that on that datc the Office of Personnel Services
did not offer the Applicant the possibility of returning to her former olftce, as
she was entitled to do singe the Office of Personnel Services had na secured her
promiscd promotion., Moreover, no oificial decizion to transfer the Applicant o
the Office of Personnel Services was ever taken.

K. It was not until 12 March 1982, that an official decision to transfer the
Applicant 1o the Office of Personnel Services, effective 1 January 1982 was
taken. In fact, the Applicant had performed her duties in the Office of Persomnel
Services since 16 October [378, ie.. for 4] manths.

. &IL This confused situarion, resulting from the Administration’s own
actioms, 15 all the more unfortunate because it permitted the Applicant and the
Eespondent to draw opposing inferences from it

XI¥. The Respondent holds that the Applicani has not established the
existence of an agreemen whereby the Respondent undertook to uperade her
POSL OF grant her a promotion to the P-2 level, The Tribunal disagrecs with this
VISV '

X¥. The Tribunal notes the ingistence with which the Direcror af the
Departmental Admimstration and Finance Office of the Pepartment of
Intemational Econamic and Social Affarrs imposed her promotion to the P-2
level as a condition for transfering lhe Applicant to the OMice of Personnel
Services. When the Director of the Division of Personnel Administeation, OPS,
accepted this transfer, after careful considerition, he implicitly accepted 1his
" vondition, which was never revoked. The Office of Personnel Services Wik o
able to produce any records of their discussions showing that the condition had
bern sct aside af the last minute. The confusian attending the transter
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procedure, recalled above by the Tribunal, canoot he invoked by the Respon-
dent ta support his own interpretation.

XV Furthermore, the Executjve (fficer, OPS, who, as the Tribunal noted
in paragraph X above, was fully aware of the eVERtA as they ocourred at the time,
tormally recognized in the above-mentioned memorandum of 7 April 1981 the
gxistence of this condition imposed by the Department of International
Eronomic and Sovial Affairs and the promise made by the Office of, Personael
Services, This festimony confirms and clarifivs, where necded, the confused
slatements on centain points made by Mr. Goodkind, then Dircetor of the
Drepartmental Administration and Finance Office of the Department of
Intermnational Econcmic and Socigl Alfairs, and by Mr. Webb, then Dceetor of
the Divisim of Personnei Admunistration, betore the Joint Appeals Board.

XVIL. The Tribunai in its jurisprudence has on a numher of OGO ASIONS —
mest recently in its Judgemnent No, 342 {Gome:z (1980}, paragraph V}—defined
the conditions for the existence of the Adrninistration’s commitments to staff
- members and their scope.

AVIIL As early a3 1965, in the Stkand case (Judlgement No. 95, paragraph
111, the Tribunal noted:

“The Tribunal in i3 jurisprudence hus established chat the terms and
conditions of cmployment of g staff member with the United Mations may
b expressed ar implicd and may be gathered from correspondence and
surroending facts and circumstanees,”

XX, In 1969, in the First case {Judeement No. (34, paragraph [iI), the
Tribunal stuted the following:

“Appointrments and premotions are within the discretion of the Secrotary-
General and, unless there is a legal obligation binding on the Seerstary-
General, the Teibunal cannor enter mta the merits of the same.™

X X. Such commitments become null and void if the staff member to whom
they were mads does nol meer [he legitimate xpectations of the Admin \§Lra-
tion. In this case, however, the Applicant did not tall short of these expectations.
&he set up the now unil as planned, and supervised it in a way decmed excellont
by all those called upon o evaluare it .

XX1. The decision to appoint or promote u staff member to whom
commitments huve been made is the sole prerogative of the Administration, If
thiz decision is not taken, howewver, the attendant circumsrances may well antaii
the responsibility of the Administration.

AXIL In the present case, the Tribunal observes that the Administeation
farled to grane the Applicant the benefit of the transitional measures envisaged
at the time of the establishmenr of a competitive examination as the only means
of moving from the General Serviee ciegary o the Professional category.
Despite its commitments, the Administration did not recommensd the Applicant
for a premotion (o the B2 level at the rime of the 1979 PIOMHIon review.

XXIN. Despite the ontslanding services rendered by the Applicant, the
Administrution took no concrele steps to initiate any procedure whatsoever, in
accordance with established refes, to make it possibic to promote the Applicant,
It did not make all the efforts which the Department of Internationat Ezonomic
and Socizl Affairs and the Applicant wers entitled tg expect following the
Applicant’s transfer Lo the Office of Peraonnal Servicos.
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WKV, In these circumstances, the Tribunal feels that the responsibility ofl.
tiie Administration is entailed and that it should compensate tor injury
sustained hy the Applicant. . _ .

%XV, On the other band, the Tribunal cannot order the Respendent to
ensure that the Appiicant’s assignments are at the P-2 level, nor decide that her
post should be reciassitied to the P-2 level or that she should he prometed to the

P2 Jevel without having to participate in a competitive examination. On these
points it wiil therelore rejeet the pleas of the Applicant

KX¥]. The compensation awarded by the Tribumal is designed to
compensate for the injury sustained by the Applicant as a result ol the
Administration’s failure to fulfil its obligations.

XXVIIL 1n determining the amount of this compensation, the Tribunal s
also taking into account the long and inadmissible deiays an the part of the
Agdministration in replying Lo the Applwcant’s appeal 10 the Foint Appeals Board
{four years) and in taking is decision on Lbe report of that Board inearly one
year).

XXVIIL To compensate for all these injugics, the Tribunal will award the
Applicant an amount of $US 25,000,

XXI1X. For the foregoing reasoms, the Tribunal decides that:

{. The Respondent shall pay the-Applicant u sum of §US 25,000 as
damages. _ :

2. All other pleas of the Applicant are rejected.

{Sipnatures)

Hoper PrvTo Jerome ACEERMAN
Vice-Presidend, presiding y Member
Ahmed Osman F. Maria YicisN-MILEURK
Member . FExecutive Secvetar)

Geneva, 25 May 988




