ADMINISTRATIVE TRIBUNAL
Judgement No. 750

Cases Nos. 806: SANBAR Against: The Commissioner-General
813: SARROUH of the United Nations
816: SALTI Relief and Works Agency
821: GUIRAGOSSIAN for Palestine Refugees
831: AL-BANA in the Near East

832: HUMOUDA

THE ADMINISTRATIVE TRIBUNAL OF THE UNITED NATIONS,

Composed of Mr. Samar Sen, President; Mr. Francis Spain;
Ms. Deborah Taylor Ashford;

Whereas, on 12 July 1994, Jobran Daoud Sanbar, a staff member
of the United Nations Relief and Works Agency for Palestine Refugees
in the Near East (UNRWA), hereinafter referred to as "‘the Agency",
Tiled an application that did not fulfil all the formal requirements
of article 7 of the Rules of the Tribunal;

Whereas, on 17 August 1994, the Applicant Sanbar, after
making the necessary corrections, again filed an application
requesting the Tribunal, inter alia, to order:

"(a) The reinstatement of [his] expatriate status.

(b) The payment of compensation towards the financial losses
which [he has] been incurring, through no fault of
[his], since 13 April 1982, the date on Whlch [he]
acquured the Austrian natlonallty .-

Whereas the Respondent filed his answer on 31 August 1995;
Whereas the Applicant Sanbar filed written observations on
15 October 1995;



UNRWA,

Whereas, on 5 August 1994, Said Sarrouh, a staff member of
filed an application that did not fulfil all the formal

requirements of article 7 of the Rules of the Tribunal;

making

Whereas, on 29 September 1994, the Applicant Sarrouh, after
the necessary corrections, again Tiled an application

requesting the Tribunal, inter alia:

"_.. to reinstate my expatriate status with retroactive
effect as well as confirm my entitlement for payment of
repatriation grant."

Whereas the Respondent filed his answer on 25 July 1995;
Whereas the Applicant Sarrouh submitted additional

information on 13 May 1996;

member
alia:

member
formal

Whereas, on 17 October 1994, Hamzeh Salti, a former staff
of UNRWA, filed an application requesting the Tribunal, inter

"[to reconsider] UNRWA"s administrative decision with a view
to paying me repatriation grant under the provisions of
UNRWA"s rulle 29 of the Annex to Area Staff Rules applicable
to area staff members whose duty station is Vienna, Austria.”

Whereas the Respondent filed his answer on 31 July 1995;

Whereas, on 8 August 1994, Boghos Guiragossian, a staff
of UNRWA, filed an application that did not fulfil all the
requirements of article 7 of the Rules of the Tribunal;
Whereas, on 8 November 1994, the Applicant Guiragossian,

after making the necessary corrections, again fTiled an application
requesting the Tribunal, inter alia:

"(A)... to reinstate my expatriate status and pay all
amounts due to me with retroactive effect from September
1983.



(B)... to confirm my entitlement for payment of
repatriation grant.

Whereas the Respondent filed his answer on 17 July 1995;
Whereas, on 28 June 1996, the Applicant Guiragossian
submitted observations and, on 1 July 1996, he submitted additional

observations, together with a document;

Whereas, on 5 August 1994, Nawaf Al-Bana, a staff member of
UNRWA, fTiled an application that did not fulfil all the formal
requirements of article 7 of the Rules of the Tribunal;

Whereas, on 12 December 1994, the Applicant Al-Bana, after
making the necessary corrections, again filed an application
requesting the Tribunal, inter alia:

"_.. to reinstate my expatriate status with retroactive
effect as well as confirm my entitlement for payment of
repatriation grant."

Whereas the Respondent filed his answer on 29 September 1995;

Whereas, on 5 August 1994, Samia Humouda, a staff member of
UNRWA, fTiled an application that did not fulfil all the formal
requirements of article 7 of the Rules of the Tribunal;

Whereas, on 30 December 1994, the Applicant Humouda, after
making the necessary corrections, again filed an application
requesting the Tribunal, inter alia:

"_.. to reinstate my expatriate status with retroactive
effect as well as confirm my entitlement for payment of
repatriation grant."

Whereas the Respondent filed his answer on 29 September 1995;
Whereas the Applicant Humouda filed written observations on



15 December 1995;
Whereas, on 8 July 1996, the Tribunal put questions to the
Respondent, to which he provided answers on 10 July 1996;

Whereas the facts iIn the cases are as follows:

The Applicant Sanbar entered the service of UNRWA on 18 March
1968, as a Data Processing Programmer at grade 10, step 1, on a
temporary indefinite appointment as an area staff member at UNRWA
Headquarters iIn Beirut, Lebanon. On 14 July 1978, the Applicant was
transferred to the relocated UNRWA Headquarters in Vienna, Austria.
On 1 February 1995, he was appointed to the international staff
post of Auditor, at the P-4 level, and was transferred to the
relocated UNRWA Headquarters in Amman, Jordan.

Following several temporary assistance assignments, the
Applicant Sarrouh entered the service of UNRWA on 16 September 1974,
as a Senior Clerk, at grade 8, step 1, on a temporary indefinite
appointment as an area staff member, at UNRWA Headquarters in
Beirut, Lebanon. On 5 February 1976, the Applicant was transferred
to Amman, Jordan, and on 1 October 1978, he was transferred to the
relocated UNRWA Headquarters in Vienna, Austria, as Chief Clerk in
the Office of the Director of Health. 1In 1985, he was reassigned to
the post of Assistant Educational Statistician in the Department of
Education. In 1993, he was appointed to the post of Finance
Assistant (Accounts), and with effect from 9 March 1995, to the post
of Senior Finance Assistant. On 31 May 1996, the Applicant Sarrouh
separated from service on early voluntary retirement.

The Applicant Salti entered the service of UNRWA on 1 August
1952, as a Clerk "B"™ (Finance Division) on a temporary indefinite
appointment, at grade 6, in the UNRWA Field Office in Damascus,
Syria. He served in Damascus successively in the posts of Clerk,
Accountant, Field Welfare Officer and Field Personnel Officer. With



effect from 16 January 1982, he was transferred to UNRWA
Headquarters in Vienna, Austria, as Assistant Personnel Officer at
the grade 14 level. On 1 October 1984, he was transferred back to
Damascus as Deputy Field Relief Services Officer, at the grade 16
level. On 1 March 1986, the Applicant was appointed to the post of
Field Personnel Officer. On 1 May 1988, he was transferred back to
UNRWA Headquarters, as Personnel Officer at the grade 15 level. On
30 June 1994, the Applicant Salti separated from service upon
retirement.

The Applicant Guiragossian entered the service of UNRWA on

30 November 1974, as an Audit Assistant "C', on a temporary
indefinite appointment, at grade 10, step 6, as an area staff member
at UNRWA Headquarters in Beirut, Lebanon. On 4 July 1978, he was
transferred to the relocated UNRWA Headquarters in Vienna, Austria.
On 1 June 1990, he was assigned to the post of Auditor at grade 15,
and on 1 September 1993, he was appointed to the post of
Contributions Officer, grade 16. With effect from 16 July 1996, the
Applicant Guiragossian was appointed to the post of Budget Officer,
as an international staff member, at the relocated UNRWA
Headquarters in Gaza.

The Applicant Al-Bana entered the service of UNRWA on
1 September 1969, as a Carpenter "A™, at grade 3, step 1, on a
temporary indefinite appointment at UNRWA Headquarters in Beirut,
Lebanon. On 2 August 1978, he was transferred to the relocated
UNRWA Headquarters in Vienna, Austria. He received successive
promotions to the posts of Clerk, Computer Operator and Help Desk
Technical Assistant at the grade 12 level. On 30 October 1995, the
Applicant Al-Bana was offered a one year assignment on temporary
duty to the relocated UNRWA Headquarters in Gaza.

The Applicant Humouda entered the service of UNRWA on



12 March 1962, as a Typist, at the grade 6, step 1 level, on a
temporary indefinite appointment at UNRWA Headquarters in Beirut,
Lebanon. She served thereafter in different posts as a Secretary,
eventually being promoted to grade 10. On 4 August 1978, she was
transferred to the relocated UNRWA Headquarters in Vienna, Austria,
as Secretary "A" Budget Division, Department of Finance. On 17 May
1996, the Applicant Humouda separated from service on early
voluntary retirement.

In a circular dated 1 July 1981, the Acting Director of
Personnel and Administration informed UNRWA Headquarters staff that
"the Commissioner-General and the Deputy Commissioner-General have
entered Into discussions with the Jordanian Government on the return
of UNRWA"s main headquarters to the area of operations and, in
particular, to Amman.” The circular stated the Commissioner-
General™s iIntent to accept the Jordanian Government®s offer to
relocate UNRWA Headquarters in Amman and set forth a tentative
timetable for the move to facilitate planning of staff with regard
to registration for schooling of their children.

On 6 July 1981, the Applicant Sanbar requested the Austrian
Government to award him citizenship, which he was granted on
13 April 1982. On 4 May 1982, he informed the Chief, Personnel
Services Division, of his nationality change. At the same time, he
requested that he retain his expatriate status and Palestinian
nationality.

In a reply dated 10 May 1982, the Chief, Personnel Services
Division, informed the Applicant Sanbar that the Agency could not
agree to this request, stating "While fully appreciating your
reasons for having acquired Austrian nationality, | must
nevertheless draw your attention to Rule 8 of the "Annex to the Area
Staff Rules®. The intent thereof is for a staff member with non-
local status to lose this status and hence his or her entitlements
to non-local benefits (...) when he or she acquires the nationality



of the country of the duty station.” Nevertheless, he informed the
Applicant Sanbar, that on an exceptional basis, "you may retain your
assignment allowance and, upon separation, your entitlement to
repatriation travel and unaccompanied shipment to Beirut.”

On 9 October 1982, the Applicant Guiragossian acquired
Austrian nationality. In September 1983, he so informed the
Administration. On 16 September 1983, the Chief, Personnel Services
Division, advised the Applicant that, in accordance with Rule 8 of
the Annex to the Area Staff Rules, "your expatriate status together
with all the benefits related thereto have been suspended, ... with
effect from 1 September 1983 ... Exceptionally, however, 1 am
pleased to inform you that you may retain, upon separation, your
entitlement to repatriation travel and unaccompanied shipment to
Beirut."

On 25 August 1983, the Applicant Al-Bana informed a Personnel
Officer that he had acquired Austrian nationality on 23 August 1983.

In a letter dated 6 September 1983, a Personnel Officer informed
the Applicant Al-Bana that in accordance with Rule 8 of the Annex to
the Area Staff Rules, "a staff member with non-local status loses
this status and hence his entitlements to non-local benefits (e.g.
non-resident"s allowance, area leave, etc.) when he acquires the
nationality of the country of the duty station ... Exceptionally, 1
am pleased to inform you that you may retain, upon separation, your
entitlement to repatriation travel and unaccompanied shipment to the
place of repatriation entitlement.”

In August 1985, Rule 29 of the Annex to the Area Staff Rules
was introduced, reading as follows:

"Staff members, other than those locally recruited, who
are separated from service by reason of termination,
retirement, death or disability shall be entitled to a
repatriation grant in respect of himself of herself and any

eligible dependants as defined in Rule 15 of this Annex iIn
accordance with the following provisions:

A. An amount equivalent to 30 days of travel



subsistence allowance for the staff member and one
halft that amount in respect of each eligible
dependant at the appropriate rate for the place of
repatriation.

4. No payments shall be made to a staff member who abandons
his or her post or to any staff member, who is residing at
the time of separation in his or her home country while
performing official duties, ..."

In a memorandum dated 8 May 1987, to the Director of
Personnel through the Chairman of the Area Staff Union, the
Applicants Sanbar, Al-Bana and four other staff members, all
Palestinians, requested consideration of their stateless status
prior to acquiring Austrian nationality, suggesting that a
distinction could be drawn "between one who voluntarily gives up his
nationality in favour of another and one who has no nationality to
give up iIn the first place".

On 24 January 1989, the Applicant Sanbar wrote to the
Director of Personnel to ask whether he would re-gain expatriate
status 1T he gave up Austrian nationality and obtained another
nationality. 1In a reply dated 12 September 1989, the Chief,
Personnel Services Division, informed the Applicant Sanbar that the
Agency would not recognize a new nationality, If he gave up Austrian
nationality, noting that "your family ties here would remain the
dominant consideration and any non-Austrian nationality would not be
recognized for status purposes™.

On 14 February 1992, the Applicant Humouda informed a
Personnel Officer that she had acquired Austrian nationality on
13 February 1992. 1In a letter dated 3 March 1992, a Personnel
Officer informed the Applicant Humouda that in accordance with
Rule 8 of the Annex to the Area Staff Rules, "you will lose your
expatriate status and your related entitlements like non-resident”s
allowance, education grant and travel and area leave ... However,



upon separation you may retain your entitlement to repatriation
travel and removal costs to the place of repatriation entitlement.”

In a memorandum dated 2 March 1992, the Applicant Sarrouh
informed a Personnel Officer that he had acquired Austrian
nationality, with effect from 28 February 1992. 1In a reply dated
3 March 1992, the Personnel Officer informed the Applicant Sarrouh
that in accordance with the Area Staff Rules, "you will lose your
expatriate status and your related entitlements like non-resident®s
allowance, education grant and travel and area leave. However, upon
separation you may retain your entitlement to repatriation travel
and removal costs to the place of repatriation entitlement."

On 25 January 1993, the Applicants Sanbar, Sarrouh,
Guiragossian, Al-Bana, Humouda and nine other staff members who had
acquired Austrian nationality wrote to the Commissioner-General,
through the Chairman of the Area Staff Union, expressing concern
that the decision to deny them expatriate benefits "abolishes an
acquired right retroactively.” They stated "we are all still
Palestinians i1n the diaspora™ and "acquisition of any nationality
was made only for acquiring travel documents ..."

In replies dated 22 February 1993, the Director of Personnel
informed the Applicants Sanbar, Sarrouh, Guiragossian, Al-Bana and
Humouda that 'a repatriation grant cannot be paid to you if you
separate from UNRWA service at Headquarters (Vienna) as an Austrian
national residing In Austria.”

On 1 April 1993, the Commissioner-General announced to all
Area Staff Members at Headquarters, in Transmittal Memorandum
No. 16, that, with effect from 1 January 1993, Rule 29 of the Annex
to the Area Staff Rules, concerning the repatriation grant, had been
amended. The amendment provided that the amount of the repatriation
grant would be proportional to the years of continuous service of
the staff member away from his or her home country, bringing the
rule into line with the provisions of the International Staff
Regulations and Rules.
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On 8 April 1993, the Applicants Sanbar, Sarrouh,
Guiragossian, Al-Bana, Humouda and nine other staff members wrote to
the Director of Personnel, through the Chairman of the Area Staff
Union, questioning the decision which had been conveyed to them on
22 February 1993. In replies dated 21 May 1993, the Director of
Administration and Human Resources informed the Applicants that the
decision would be maintained and that, as Austrian nationals
residing in Austria, they would not be entitled to payment of a
repatriation grant in the event of separation from the Agency. He
added that the Commissioner-General would agree to direct submission
of their appeals to the Tribunal.

On 16 June, 17 June, and 18 June 1993 respectively, the
Applicants Sarrouh, Guiragossian, Al-Bana, Sanbar and Humouda lodged
appeals with the Joint Appeals Board (JAB).

On 8 December 1993, the Applicant Salti, whose scheduled
retirement on 31 December 1993 had been deferred until 30 June 1994,
informed the Administration that he had been granted Austrian
nationality with effect from 25 November 1993. In a letter dated
6 January 1994, the Chief, Personnel Services Division advised the
Applicant Salti that, consequently, i1n accordance with Rule 8 of the
Annex to Area Staff Rules, "you will lose your expatriate status and
all your related entitlements; 1.e. area leave, assignment
allowance, repatriation grant and removal costs'”. However, he
informed the Applicant Salti that "upon separation the Agency will
exceptionally pay for your travel to your place of original
recruitment Damascus, Syria and for removal, within established
limits, of your household goods to Damascus, Syria'.

On 20 April 1994, the JAB submitted i1ts reports to the
Commissioner-General on the appeals of the Applicants Sarrouh,
Guiragossian, Al-Bana and Humouda and, on 12 May 1994, on the appeal
of the Applicant Sanbar. The JAB"s recommendation in each of these
cases reads as follows:
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""Recommendation

.. In view of the foregoing, and without prejudice to any
further oral or written submissions to any party the
Appellant may deem pertinent, the Board finds that the
Administration acted within the framework of the standing
rules and regulations. However, the Board notes the
provisions of paragraph 7 of Rule 29 of the Annex to the Area
Staff Rules, and recommends that the Commissioner-General may
wish to consider exercise of his discretion under that
paragraph, subject to the provisions of paragraph 4 of the
same Rule.™

On 11 May 1994, the Commissioner-General transmitted a copy
of the JAB reports to the Applicants Sarrouh, Guiragossian, Al-Bana
and Humouda and informed them as follows:

"You will note that the Board found that, in denying
your claim for repatriation grant when you retire from the
Agency”s service, the Administration acted within the
framework of standing regulations and rules. The Board also
concluded that the provisions of paragraph 7 of Rule 29 of
the Annex to the Area Staff Rules applied iIn your case, which
iIs tantamount to an acceptance of the Administration®s
position. As you know, that position is based upon the fact
that Austria became your home country when you relinquished
your expatriate status upon taking out Austrian citizenship,
and therefore you are precluded under the Rule from receiving
repatriation grant when you retire from the Agency®"s service
in Austria.

As to the exercise of discretion recommended by the
Board under the Rule, after careful and thorough
consideration 1 am convinced that I have no such discretion
in the circumstances of your case. As a former expatriate
staff member, you did indeed serve at a duty station outside
what was then your home country. However, that service was
in the same location which subsequently became your home
country when you relinquished your expatriate status and took
out Austrian citizenship, 1.e. Austria. Therefore, the
discretionary provision of the Rule has no application in
your case, since it is clearly intended to apply 1in
circumstances which are entirely different from your own.

In light of the above, while fully appreciating the
motives which may well have influenced you in taking out
Austrian citizenship, I must also recognize that you have no
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legal entitlement to payment of repatriation grant under
Agency rules, and 1 am therefore obliged to dismiss your
appeal .™

On 12 May 1994, the Commissioner-General transmitted a copy
of the JAB report to the Applicant Sanbar and informed him as
follows:

"You will note that the Board found that, In denying
your claim for reinstatement of expatriate status and
compensation for the financial losses which you maintain you
have iIncurred since the date you acquired Austrian
nationality, the Administration acted within the framework of
standing regulations and rules. With regard to the
repatriation grant aspect, the Board also concluded that the
provisions of paragraph 7 of Rule 29 of the Annex to the Area
Staff Rules applied in your case, which is tantamount to
acceptance of the Administration®s position. As you know,
that position is based upon the fact that Austria became your
home country when you relinquished your expatriate status
upon taking out Austrian citizenship, and therefore you are
precluded under the Rule from receiving repatriation grant
when you retire from the Agency"s service In Austria.

As to the exercise of discretion recommended by the
Board under the Rule, after careful and thorough
consideration 1 am convinced that I have no such discretion
in the circumstances of your case. As a former expatriate
staff member, you did indeed serve at a duty station outside
what was then your home country. However, that service was
in Austria, which subsequently became your home country when
you relinquished your expatriate status and took out Austrian
citizenship, and where you continued to service until the
present. Therefore, the discretionary provision of the Rule
has no application in your case, since i1t iIs clearly intended
to apply in circumstances which are entirely different from
your own.

I find no basis for your allegation that you did not
acquire Austrian nationality of your own volition, but rather
under duress from the Administration through its General
Staff Circular dated 1 July 1981. 1 therefore do not accept
your claim that the Agency should reinstate your expatriate
status and compensate you for the financial losses you say
you have iIncurred since the date you acquired Austrian
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nationality, including loss of entitlement to repatriation
grant. Based upon the Joint Appeals Board®s findings, 1
therefore dismiss your appeal.™

In a letter dated 12 May 1994, a Personnel Officer advised
the Applicant Salti of his separation entitlements on retirement,
which included repatriation travel and related benefits but not the
repatriation grant. 1In a reply dated 26 May 1994, the Applicant
Salti noted that his entitlement to the repatriation grant had not
been included and submitted a claim for payment of the repatriation
grant, under Rule 29 of the Annex to the Area Staff Rules. 1In a
reply dated 30 May 1994, the Personnel Officer informed the
Applicant Salti that a number of staff members who had acquired
Austrian nationality, as he had, had made similar requests and had
been advised that "as Austria became your home country when you
acquired Austrian nationality, under the provisions of paragraph (7)
of Rule 29 of the Annex to the Area Staff Rules, a repatriation
grant cannot be paid to you If you separate from UNRWA service at
Headquarters (Vienna) as an Austrian national residing in Vienna.™.

On 13 June 1994, the Applicant Salti requested the Director
of Administration and Human Resources to reconsider the decision not
to pay him the repatriation grant. 1In a reply dated 22 June 1994,
the Officer-in-Charge of the Department of Administration and Human
Resources informed him that the decision that "a repatriation grant
cannot be paid to you if you separate from UNRWA service at
Headquarters (Vienna) as an Austrian national residing in Austria”
would be maintained. 1In a letter dated 20 July 1994, the Applicant
Salti sought the Commissioner-General®s agreement to submit his
appeal concerning the non-payment of the repatriation grant directly
to the Tribunal. On 10 August 1994, the Director of Administration
and Human Resources advised the Applicant Salti of the Commissioner-
General®s agreement to direct submission of his appeal to the
Tribunal.

On 17 August, 29 September, 17 October, 8 November,
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12 December and 30 December 1994 respectively, the Applicants
Sanbar, Sarrouh, Salti, Guiragossian, Al-Bana and Humouda filed with
the Tribunal the applications referred to earlier.

Whereas the Applicants®™ principal contentions are:

1. The Applicants chose to acquire Austrian nationality iIn
order to facilitate their travel and that of their families. It was
not their intention to establish permanent residence iIn Austria.

2. Under Rule 29 of the Annex to the Area Staff Rules, the
Applicants are entitled to the repatriation grant upon separation.
An amendment to Rulle 29, following the Applicants®™ acquisition of
Austrian nationality, cannot operate retroactively to take away
their acquired rights.

3. The Administration has acknowledged the expatriate status
of the Applicants by granting them entitlement to removal and travel
expenses upon separation from service.

4. The Applicant Sanbar was misled by the Agency”"s
memorandum of 1 July 1981, which stated clearly that UNRWA
Headquarters would relocate to Amman, Jordan within one year. On
this basis, he applied for Austrian nationality.

5. The Applicant Humouda has dual nationality and closer
ties to Lebanon than Austria. It is her intention to return to
Lebanon upon her retirement.

Whereas the Respondent®s principal contentions are:

1. The Agency®"s decision was taken in accordance with the
relevant provisions of the Area Staff Rules.

2. The Applicants who acquired Austrian nationality prior to
the introduction of the repatriation grant were never entitled to
the grant. The other Applicants®™ own actions of acquiring Austrian
nationality rendered them ineligible for the repatriation grant.

3. There is no link between the Applicants® entitlement to
removal and travel expenses and the repatriation grant. Entitlement
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to removal and travel expenses is determined by the staff member~s
expatriate status on appointment, not on separation.

4. The amendment to Rule 29 does not substantively change
the Rule, but was intended merely to clarify i1ts meaning and intent.

5. The Applicant Sanbar®s decision to acquire Austrian
nationality was not suggested or induced by the conduct of the
Respondent. The memorandum of 1 July 1981 stated that the Agency
might move to Amman, subject to certain conditions being fulfilled.

6. Issues relating to the dual nationality of the Applicant
Humouda were not raised at the JAB and are therefore not properly
before the Tribunal.

The Tribunal, having deliberated from 5 to 16 July 1996, now
pronounces the following judgement:

l. As the Applicants®™ claims are based in large part on common
contentions of law, the Tribunal has decided to consider their cases
jointly, addressing in one judgement these common contentions,
Tfollowed by reference to certain individual aspects of the
Applicants® claims.

. A central issue in all of the applications is the entitlement
of the Applicants to a repatriation grant upon separation from
service. The repatriation grant for Area Staff members was first
introduced in August 1985, as Rule 29 of the Annex to the Area Staff
Rules. This Rule, which established an entitlement upon
repatriation to a payment equivalent to 30 days of travel
subsistence allowance, also provided that a staff member "residing
at the time of separation in his or her home country while
performing official duties™ was not entitled to payment of the
grant. Rule 29 was amended in January 1993 to make the amount of
the repatriation grant proportional to length of service, thereby
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greatly enhancing the amount of the repatriation grant for staff
members with long service. The exclusion of staff members residing
in their home country at the time of separation was retained in Rule
29, and the 1993 amendment added language to the Rule defining "home
country' as a staff member®s country of nationality. The Respondent
contends that the addition of this definition constituted a
clarification and was not a substantive change in the meaning of the
term ""home country'. The Tribunal accepts this contention.

I11. The Applicants all joined the service of UNRWA prior to its
relocation to Vienna. Upon relocation, the Applicants acquired
expatriate status. At various times they each applied for and were
granted Austrian nationality. At the time of acquisition of this
nationality, the Applicants were informed by the Respondent that
they had lost their entitlement to expatriate benefits, including
the right to payment of a repatriation grant. They were further
informed that they would retain their entitlement upon separation to
repatriation travel and removal costs. As Austrian citizens, the
Applicants were deemed by the Respondent to be residing in their
"home country™ and thereby fell within the exclusion set forth in
Rule 29. In the context of other rules, the Tribunal has upheld the
interpretation of "home country"™ as one"s country of nationality
(Judgement No. 703, Larsen (1995)) as a reasonable interpretation.
Similarly, in the context of Rule 29, the Tribunal considers that
the Respondent®s iInterpretation Is a reasonable one.

1v. The Applicants argue that their exclusion from entitlement to
the repatriation grant constitutes an infringement of an acquired
right. The Tribunal does not agree. Several of the Applicants
acquired Austrian citizenship before the repatriation grant was
introduced for Area Staff members in 1985. They cannot be said to
have had any acquired right at this time because the right in
question did not exist. With regard to those Applicants who



- 17 -

acquired the right to a repatriation grant as a result of the
introduction of Rule 29 in 1985, who subsequently lost this right,
the Tribunal notes that 1t was their own actions which led to the
loss of the right. The right to a repatriation grant is set forth in
Rule 29, together with certain conditions which govern its
enjoyment. When the Applicants chose to acquire Austrian
citizenship, they acquired a new "*home country'™ which placed them
within the exception to Rule 29, and they no longer qualified for
the repatriation grant. By changing their status, the Applicants
relinquished their right to expatriate benefits, including the
repatriation grant. Had they wished to retain this right, they
could have done so. In giving up the right, presumably they
acquired other benefits associated with Austrian citizenship that
other Area Staff members, who retained the right to expatriate
benefits, did not enjoy. It would be unfair to these other Area
Staff members to allow the Applicants to benefit both from
expatriate status and from the rights and benefits of citizenship iIn
their country of residence.

V. The Applicants claim that they acquired Austrian citizenship
solely for the purpose of acquiring travel documents and that they
did not intend to make Austria their home country. The consequences
of the decision to acquire Austrian citizenship are established by
the applicable staff rules and regulations. These rules and
regulations, including Rule 29, do not provide for consideration of
motives. Neither can the Tribunal enter into consideration of
motivation for acquiring nationality. The Applicants maintain that
their particular situation differentiates them from other staff
members who acquire a new nationality. The Tribunal is sympathetic
to the unusual circumstances of the Applicants, and the difficulties
they have faced. However, the Tribunal cannot establish an
exception based on such consideration, for that would require
legislative or administrative action which i1s beyond the purview of
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this Tribunal.

VI. With respect to individual claims made by the Applicants
Sanbar and Humouda, the Tribunal makes the following observations
and findings:

VII. The Applicant Sanbar contends that his decision, in 1982, to
acquire Austrian citizenship was taken in reliance on the contents
of an official circular issued in 1981, which stated that UNRWA
Headquarters would relocate to Amman, Jordan within one year. He
claims that in the absence of such a circular, he would not have
made this decision, which deprived him of expatriate benefits for
twelve years, as well as the benefit of the repatriation grant. The
circular in question, dated 1 July 1981, stated that "the
Commissioner-General intends to accept the offer of the Jordanian
Government™ to relocate the Agency to Jordan. The circular further
stated that "a final decision on location of headquarters'™ would be
determined on the basis of financial considerations. In an effort
to provide guidance to staff members with children in school, the
circular also stated that "present plans foresee that the main
headquarters of UNRWA should be transferred to Amman during the
school holidays in the summer of 1982" and that a move might be
required before this time. The Tribunal does not find that this
circular conclusively stated that UNRWA would be relocating. It was
intended to inform staff members of developments iIn the discussions.
It was not an official notice of transfer. The Applicant Sanbar
contends that he obtained Austrian nationality "under duress™ on the
basis of this circular. The Tribunal does not consider the
circumstances in which the Applicant found himself to constitute
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duress. The Tribunal accepts the Respondent®s contention that the
Applicant®™s decision to obtain Austrian citizenship was a voluntary
one.

VII1. The Applicant Humouda claims that she holds dual nationality
and that her Lebanese nationality should be recognized as the
nationality of her "home country”. The Respondent notes that the
Applicant Humouda has not ever made this formal claim for
recognition of her Lebanese nationality. The Tribunal is of the
view that the Applicant Humouda should have raised the issue of her
dual nationality when she first informed the Administration that she
had acquired Austrian citizenship. There is no decision by the
Administration on this claim, and therefore i1t is not properly
before the Tribunal and cannot be considered.

IX. For the foregoing reasons, the applications are rejected.

(Signatures)

Samar SEN
President

Francis SPAIN
Member

Deborah TAYLOR ASHFORD
Member

Geneva, 16 July 1996 R. Maria VICIEN-MILBURN
Executive Secretary



