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THE ADMINISTRATIVE TRIBUNAL OF THE UNITED NATIONS,

Composed of: Mr. Kevin Haugh, Vice-President, presiding; Ms. Marsha Echols;
Mr. Omer Yousif Bireedo;

Whereas, on 27 October and 7 November 1999, Mahmoud Ata Bakr, a former staff
member of the United Nations Relief and Works Agency for Palestine Refugees in the Near East
(hereinafter referred to as UNRWA or the Agency) filed an application that did not fulfil all the
formal requirements of article 7 of the Rules of the Tribunal;

Whereas at the request of the Applicant, the President of the Tribunal, with the agreement
of the Respondent, granted an extension of the time limit for filing an application with the
Tribunal until 31 July 2000;

Whereas, on 26 July 2000, the Applicant filed an Application containing pleas which

read as follows:



"Section |1
Pleas

[The Applicant requests the Tribunal to:]

- Adopt the recommendation [contained] in the report of the [Joint Appeals Board
(JAB)].

- [Provide him with a new job preserving his] grade and salary.
- [Convene] a new specialized Medical [Board], because [the Applicant does not
show any signs of medical problems].

- [Compensate the Applicant] for the psychological harm [suffered] and for the
lower achievement of [his] sons and daughters, the [illness] of his wife and
mother, and the cost of treatment and transportations.

- Compensation for his injury."

Whereas at the request of the Respondent, the President of the Tribunal granted an
extension of the time limit for filing a Respondent's answer until 30 March 2000 and periodically
thereafter until 31 August 2001;

Whereas the Respondent filed his Answer on 30 August 2001;

Whereas the Applicant filed Written Observations on 22 April 2002 and on 12 June 2002
the Respondent submitted comments thereon;

Whereas, on 29 June 2002, the Applicant submitted an additional written statement;

Whereas on 2 July 2002 the Tribunal put questions to the Applicant and the Respondent;

Whereas, on 10 July 2002, the Respondent provided answers to the Tribunal's questions;

Whereas the facts in the case are as follows:

The Applicant joined UNRWA as an Area staff member on a temporary indefinite
appointment in the capacity of Driver "A", Grade 5, step 1, in the Gaza Field Office, on
1 December 1974. At the time of the events which gave rise to the present Application, the
Applicant held the post of Ambulanceman, Grade 6, step 18.

On 13 August 1996, the Applicant was involved in an accident, while driving a water
tanker. The Applicant suffered various injuries and was referred to Shifa Hospital for treatment.

Following periodic medical examinations, the Applicant was excused from duty until 4



December 1996. On 5 December, the Medical Officer at the Gaza Town Health Centre found
that, although the Applicant still suffered pain and stiffness of the neck, he was not disabled and
could resume his duties. The Applicant did not return to work.

On 31 December 1996, the Applicant requested sick leave to be treated at his own
expense outside Gaza, one week of which was approved, subject to a number of conditions.

On 3 April 1997, the Applicant wrote to the FPO requesting that the period of sick leave
from 5 December 1996 to 1 April 1997 be counted as "a work injury”. On 9 April, a Medical
Board convened to examine his claim for disability but found him fit for service as from 5
December 1996 and agreed to re-evaluate his case six months later.

On 16 October 1997, a second Medical Board concluded that the Applicant was fit for
work with the Agency as a driver, with a permanent disability estimated at 22 per cent. On 23
October, the Chief, Field Health Programme, Gaza (FHP), concurred with the Board's
conclusions. On 2 November, the Chief, Medical Care Service, Headquarters, Amman, informed
the Chief, FHP, that did not agree with the conclusions of the Medical Board that the Applicant
should be considered fit for continued service as a driver "because of the limitation of motion of
the cervical and lumbar regions"; that "as agreed through [their] telecon ... the conclusion of the
Board should be amended to read unfit as a driver™; and, that he be provided “soonest possible"
with the revised Medical Board proceedings for further action.

On 18 November 1997, following another review of the Applicant's case, the Medical
Board determined that he was unfit for work as a Driver. On 8 December, the FAO advised the
Applicant accordingly and informed him that his services would be terminated on medical
grounds under Area staff rule 109.7 effective close of business 8 September 1998.

On 23 December 1997, the Applicant requested the Director of UNRWA Operations,
Gaza, to review the contested decision, to place him on a suitable post, and to convene another
specialist Medical Board.

On 25 February 1998, the Applicant was offered a position as Doorkeeper/Cleaner, Grade
1, step 20, effective 5 March 1998. On 3 March, the Applicant complained to the Officer-in-
Charge, Administration Department, Gaza, that the offered position was not commensurate with

his grade and salary. Following further correspondence on the matter, on 12 May 1998 the



Officer-in-Charge, Administration Department, Gaza, advised the Applicant that the Agency
considered the case closed.

On 19 May 1998, the Applicant lodged an appeal with the Area Staff Joint Appeals
Board (JAB). The JAB adopted its report on 24 May 1999. Its evaluation, judgment and

recommendation read as follows:

"I1l. EVALUATION AND JUDGMENT
29.

(c) The Board noted that the Administration's offer of a transfer to the post of
Doorkeeper/Cleaner grade 01, was not suitable and degrading for the Appellant as it was
not only downgrading but also very far from his grade level.

(d) In this context, the Board believes that the Administration should offer the
Appellant a suitable post taking into consideration his age his grade and level.

IV. RECOMMENDATION

30. In view of the foregoing ... the Board by majority vote makes its recommendation
that the Administration's decision appealed against be reviewed."

In a dissenting opinion, the third member of the Panel stated:

"... the Administration's decision is wrongfully issued because it was based on the
fabricated decisions issued by the Department of Health and that the Appellant did not
undergo any Medical Board.

In this context, | am of the opinion that:
@) The Appellant should be given his old post and should be compensated for the
damages that occurred to him during the period he was unemployed.

(b) or, be transferred to a post with the same grade and level as he was before the
accident.

(c) or, be submitted to an actual medical Board, comprised of specialists in the
Appellant's medical case, and that the recommendation of this Board would be final for
the Appellant.”



On 24 June 1999, the Commissioner-General transmitted a copy of the JAB report to the
Applicant and informed him as follows:

"I believe that the Board is incorrect. You were found unfit for work as a driver and had
a temporary indefinite appointment. You were entitled to be transferred to a post (a non-
driver post) which you could perform. The Administration offered you a post of
Doorkeeper Cleaner, Grade 01. To balance the lower grade of the post and to protect
your income, it offered you the position at Step 20. This was the only suitable vacancy it
had to offer. Nevertheless, you rejected this offer. The Board made no suggestion or
finding that the decision to terminate on medical grounds, following your refusal of
alternative employment, had been biased, prejudiced, the subject of any procedural
irregularity of breach of the Staff Rules and Regulations. In view of these facts, and the
fact that the Administration was not required to create a new post for you, | have
dismissed your appeal.”

On 26 July 2000, the Applicant filed the above-referenced Application with the Tribunal.

Whereas the Applicant's principal contentions are:

1. According to the Directorate of Medical Services, Public Security, Palestine
National Authority, a medical examination showed that the Applicant is fit for military services.

2. As he does not show any signs of being incapacitated, he is fit to work as a driver.

Whereas the Respondent's principal contentions are:

1. The decision to terminate the Applicant's services in the interest of the Agency
feel within the discretion of the Commissioner-General, and was not tainted by improper motive.

2. The Medical Board's proceedings did not violate the Applicant's due process
rights.

3. The Respondent has no obligation to offer a staff member who is not capable of
discharging the duties of his post for health reasons a transfer to another post with salary
protection.

4, At the relevant time, the Respondent did not have any other suitable vacant post
to offer the Applicant. He was not required to create such a post simply for the purpose of
accommodating the Applicant.



The Tribunal, having deliberated from 28 June to 26 July 2002 now pronounces the

following Judgement:

I It is not surprising that the Applicant should have entertained perplexity and suspicion as to
how the Administration reached the decision to terminate his appointment with the Agency on
medical grounds and for him to have suspected that the said decision was made mal fide or made for
an improper motive. This was so, not only because the facts and events giving rise to the decision
were in themselves unusual but the situation was compounded by virtue of the Administration's
failure to have kept the Applicant informed to what was going on and by reason of its regrettable
failure, when advising him that the decision to terminate would not be changed, in failing to advert
to his entitlement to be considered for appointment to any available alternative post which was
within his capacity, and to offer him such a post or to explain why such an option was not being

offered.

Il. On 13 August 1996, whilst in the course of his UNRWA duties as a driver, the Applicant
was driving a water tanker which overturned on the roadway as a result of which he suffered a
variety of injuries which resulted in two prolapsed discs, one in his cervical spine and the other in
the lumbar region.

These injuries were adjudged to be attributable to the performance by the Applicant of his
official duties for the Agency.

Thereafter, the Applicant was placed on sick leave until 4 December 1996 and his fitness to
resume his duties was assessed from time to time. On 5 December 1996, he was referred to Shifa
Hospital where the Hospital Medical Officer diagnosed him as fit to resume his work as a driver and
so certified his said diagnosis or opinion to the Agency. By a certificate of the same date, the
Medical Officer, Gaza Town Health Centre, likewise certified his opinion that the Applicant would
have no permanent disability.

It should be emphasised or noted that the opinions so expressed were opinions of Medical
Officers rather than the opinion or finding of a Medical Board convened under the appropriate Staff

Personnel Directive.



I1l.  The Applicant did not return to duty on 5 December 1996 but rather sought an extension of
his sick leave on the basis of a pre-accident urinary problem which he maintained had been
exacerbated as a result of the water tanker accident. This request was refused by the Officer-in-
Charge of the Curative Medical Division, who was of the opinion that the Applicant's urinary
problems were unrelated to the said water tanker accident. That said Medical Officer further
queried the assessment of the two certificates already referred to (one of which certified that he was
fit to resume his work as a driver and the other which certified that he would have no permanent
disability arising from his spinal injuries) and the said Medical Officer expressed his view that these
matters should be addressed by a formal Medical Board.

It was intended to convene a Medical Board for 24 December 1996 to assess the degree of
permanent disability as a result of the accident and to determine to what extent the Applicant's
urinary problems related to the accident, but the Medical Board hearing was postponed at the
request of the Applicant “for family reasons™ and because the Applicant had departed to Egypt for
medical treatment at his own expense.

The Applicant returned to Gaza on or about 3 February 1997. He was then complaining of
some ongoing disability so he was referred to a Medical Board on 9 April 1997 to assess the
percentage of his disability.

This Medical Board examined the Applicant on 9 April 1997. It found that he was fit to
resume his work as and from 5 December 1996 but decided that a further six months should be
allowed to lapse before deciding the extent (if any) of his permanent disability. The Applicant was

advised accordingly.

IV.  On 3 October 1997, a Medical Board was appointed to examine and to report upon the
Applicant's medical condition and to assess the degree of permanent disability. Such examination
took place on 16 October 1997 and the Medical Board expressed its opinion as to the degree of

permanent disability, at 22% and expressed the opinion that he was fit to return to work as a driver.

The Chief, FHP, had initially concurred with the Medical Board's assessment that the
Applicant was fit to resume duties as a driver, although he appears to have considered it to be "a

close call".



He later discussed this assessment with the Chief, Medical Care Service, UNRWA
Headquarters, Amman, who had accepted the Medical Board's finding as to the extent of permanent
disability at 22% but who disagreed with its opinion that the Applicant was fit to go back to work as
a driver, as he felt that the consequences or disability resulting from the Applicant having sustained
two prolapsed discs would adversely affect his capacity to work as a driver, so that he would have
constituted a danger to himself, his passengers or other road users.

This discussion raised doubts in the mind of the Chief, FHP, as to the issue of the
Applicant's fitness to resume driving. Whilst the Chief, FHP, initially affirmed his decision that the
Applicant was fit to resume work as a driver, he communicated with The Chairman of the Medical
Board and they agreed to consult further with specialists in Shifa Hospital, some of whom had
treated the Applicant in relation to his injuries. These doctors expressed the view that the restriction
of movement of the Applicant's spine resulting from his accident was such that he should not
resume driving duties.

When the Chairman of the said Medical Board then acquainted the other Board Members
with the views which had been expressed by the specialists at Shifa Hospital and informed them of
their views that the Applicant was not fit to go back to work as a driver, the Board on
reconsideration of this issue changed from the views which it had earlier expressed and now
concluded on reconsideration that the Applicant was not fit to resume driving duties. The Chief,
FHP, then concurred with that changed opinion and this led to the decision to terminate the
Applicant's appointment on medical grounds.

In the view of the Tribunal, the manner in which the change in the finding of the Medical
Board was brought about was to say the least lacking in formality and may well have failed to

conform with the appropriate Personnel Directive, A/6, Amendment No. 71, Add.1.

V. At paragraph 7 (B) of the said Personnel Directive, as amended, it is provided that where the
Field Health Officer (now the Chief, FHP) finds that he is "unable to concur [with the conclusions
of a Medical Board] either because the conclusions reached were not within the terms of reference
set, or for other reasons, he should refer the proceedings back to the Chairman and [other Members
of the Board], explaining why and requesting [them to reconsider] their conclusions™. It would

appear to this Tribunal that what was envisaged by the Personnel Directive was a detached and



formal intervention by the Chief, FHP, who was unable to accept the conclusion originally
expressed by the Medical Board (as was the case here) and that the intervention should be by way of
a formal reference of the proceedings back to the Board, that the grounds on which the Chief, FHP,
was unable to accept the original conclusions of the Medical Board should be made in writing,
rather than to have adopted the very informal procedure adopted by the Chief, FHP, in the instant
case. The Tribunal considers that the said Chief, FHP, should have stood back from the
reconsideration carried out by the Medical Board rather than to have participated therein as was
done in the instant case. This is because in the view of the Tribunal the scheme envisaged that the
Chief, FHP, should ultimately act upon the independent advice of the Medical Board rather than to
have participated in the reinvestigation and to have encouraged the change of opinion ultimately
made by the Board.

It appears to the Tribunal that the said Personnel Directive should have been implemented
by way of a reconsideration by the Board of its original conclusions in the light of the reasons
proffered by the Chief, FHP, as to why he had been unable to accept those conclusions and that
the Chief, FHP, should not have been so actively involved or to have so extensively participated

in the reconsideration, such as occurred in the instant case.

VI.  The Tribunal further is of opinion that fairness and transparency and fundamental precepts
of justice required that the Applicant should have been acquainted with the events as they occurred
and that he should have been informed of the reasons why the Chief, FHP, was unable to accept the
opinion of the Medical Board as originally stated, so that he would have been afforded an
opportunity of participating in the reconsideration of the findings by the Medical Board, by making
submissions thereto, or by furnishing medical reports or by otherwise intervening in such manner as
he might see fit to do. In the instant case the Applicant was kept totally in the dark as to what was
going on. All he may have known or all he appears to have been told was that the Board initially
expressed the opinion that he was fit to resume work and that later this opinion was altered to an
opinion that he was unfit to resume work as a driver, as a result of matters which, as far as he was
concerned, were carried out behind closed doors. The Tribunal can well understand why in those
circumstances the Applicant should believe that he has been treated unfairly. This case is akin to
Judgement No. 906, Ziadeh (1998). para.ll, where it found that the Applicant "was denied his
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right to furnish evidence thereon or to challenge any evidence which may have been adverse to
him. The Applicant was thus denied the rights protected by the principle of 'audi alteram
partem’, being analogous to the right to confront one's accusers. In short, the Applicant was

denied due process".

VII.  Notwithstanding the deficiencies or procedural errors highlighted above, the Tribunal does
not find that the revised finding of the Medical Board was reached in a manner that so denied the
Applicant his rights or denied him due process or fair procedure that it should be set aside. The
Tribunal is satisfied that the revised decision was not reached in such an unfair manner or in
violation of the Applicant's rights as should disentitle the Administration to rely thereon, in the
decision it made thereafter to terminate the Applicant's appointment on medical grounds.

This is so because it is uncontrovertible that the Applicant had two prolapsed discs. The
Medical Board's ultimate conclusion that this led to him being unfit to resume his duties as a driver
was reached on cogent and rational grounds. The opinion that by reason of his two prolapsed discs
his continuing work as a driver would constitute an unacceptable safety risk to himself, his
passengers and other road users was a rational opinion. There is no evidence that the revised
opinion was irrational or reached as a result of prejudice or on improper grounds. There is no
evidence of bias, malice, prejudice or other improper motive. The Tribunal cannot seek to review
matters of expert medical opinion by seeking to substitute the views of its individual Members on
what are essentially medical matters, for those expressed by the Medical Board, provided the
impugned medical opinion is on the face of it supported by evidence and is not shown to be
irrational, prejudiced or based on extraneous or improper considerations.

The Administration's error in failing to keep the Applicant informed as to the events at
the appropriate time and to allow him any meaningful participation in the reconsideration of his
fitness to resume work, by the Medical Board, has caused the Applicant real perplexity and
suspicion as to the motives of the Administration and to the reasons for his termination. It is
likely that these grievances and his understandable feelings of lack of confidence in the
Administration were compounded by the Administration's failure to address his entitlement to be
considered for other suitable employment, when it initially told him that the revised findings of

the Medical Board, that he was unfit to resume his duties, would not be changed. It is accepted
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by the Administration that this matter ought to have been addressed from the outset and no
explanation for its failure to do so has ever been offered other than surmise by the Respondent's
Counsel that it might have been caused because there was no appropriate alternative job to offer
to the Applicant at the material time. This explanation is inadequate. The inability of the
Administration to provide a suitable explanation probably further compounds the Applicant's
suspicions that he has been the victim of some sinister plot or that the Administration has

entertained an improper motive for his said termination.

VIII.  The Tribunal is satisfied that the administrative obligation to seek to accommodate the
Applicant in an alternative job within his competence was ultimately discharged when it offered the
Applicant a position as a Doorman/Cleaner at Grade 01, step 20, albeit that this would necessarily
have resulted in a downgrading of the Applicant and in a reduction in his remuneration.

There is, however, no evidence to support the Applicant's suspicions that different
alternative employment at his old grade was available. The evidence indicates that it was not. The
Tribunal accepts that the Administration had no obligation to create another post especially for the
Applicant. The Tribunal accepts that the offer ultimately made to the Applicant, albeit that it was
made belatedly, was the best offer then available to the Administration to make, within the
limitations of the vacancies available, so that by making it the Administration discharged its
obligations to the Applicant in that regard. In light of these findings the Tribunal is satisfied that the
Applicant was lawfully terminated but further finds that there were procedural irregularities and
deficiencies, in the manner which has been identified above. As compensation to the Applicant for
those irregularities which have caused him to suffer real distress and understandable loss of
confidence as to the fairness of the way in which he was treated, the Tribunal awards him the sum
of three months net base salary.

X. Accordingly, the Tribunal:
1. Orders the Respondent to pay the Applicant three months net base salary at the
rate in effect on the date of his said termination: and,
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2. Rejects all other pleas.

(Signatures)

Kevin HAUGH
Vice-President, presiding

Marsha ECHOLS
Member

Omer Yousif BIREEDO
Member

Geneva, 26 July 2002

Maritza STRUYVENBERG
Executive Secretary



