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The Convention on the Prevention and Punishment of Crimes against Internationally
Protected Persons, including Diplomatic Agents (also referred to as the “Protection of
Diplomats Convention”) was adopted by the United Nations General Assembly on 14
December 1973. It is one of a series of “sectoral” anti-terrorism conventions negotiated
within the United Nations and its specialised agencies. It built on the great codification
conventions in the field of privileges and immunities, including the Vienna Conventions on
Diplomatic and Consular Relations. Already in February 1971, the Organization of
American States had adopted a convention on the subject. The Convention was negotiated
in response to a spate of kidnappings and killings of diplomatic agents beginning in the late
1960s, such as the killing of von Spreti, Federal Republic of Germany’s Ambassador to
Guatemala. The adoption of the sectoral conventions typically occurred in response to such
events: aircraft hijacking, aircraft sabotage, attacks on shipping, etc.

The Convention was elaborated over the course of only two years, with close co-
operation between the International Law Commission (ILC) and the Sixth (Legal)
Committee of the United Nations General Assembly. The initiative for the Convention
came from the ILC, which at its 1971 session, upon the suggestion of its American
member, Richard D. Kearney, decided that, if the Assembly so requested, it would prepare
draft articles on crimes such as murder, kidnapping and assaults upon diplomats and other
persons entitled to special protection under international law. Later that year, the General
Assembly did request the ILC to prepare such articles. The ILC did so swiftly, at its next
session in 1972, without resorting to the usual procedure of appointing a special
rapporteur. Instead, the Japanese member, Senjin Tsuruoka, chaired a Working Group.
After initially considering the matter later in 1972, the Sixth Committee completed the
intergovernmental negotiating stage in the course of its regular session in 1973, much of
the work being done in a Drafting Committee of the Sixth Committee. This followed the
precedent for the negotiation of the 1969 Convention on Special Missions, and anticipated
the procedure to be followed on a number of subsequent occasions, most recently the
United Nations Convention on the Jurisdictional Immunities of States and Their Property
of 2004.

A particular difficulty (as with other anti-terrorism conventions, not least the still to
be concluded general convention) arose over the question of national liberation
movements. The solution eventually found was to include a paragraph in the resolution
adopting the Convention (resolution 3166 (XXVIII)), in which the General Assembly
considered that its provisions “could not in any way prejudice the exercise of the legitimate
right to self-determination and independence, in accordance with the purposes and
principles of the Charter of the United Nations and the Declaration on Principles of
International Law concerning Friendly Relations and Cooperation among States in
accordance with the Charter of the United Nations, by peoples struggling against
colonialism, alien domination, foreign occupation, racial discrimination and apartheid”.
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This was acceptable because it could be read as not purporting to make any exception to
the crimes covered by the Convention or to qualify in any way the obligations assumed by
States parties to the Convention. Unusually the Assembly decided that the resolution
should be published together with the Convention.

The text of the Convention follows closely the pattern set by the 1970 Hague
Convention and 1971 Montreal Convention, both drawn up within the International Civil
Aviation Organization. Like them, it is based on the principle of “extradite or prosecute”
(aut dedere aut judicare) - a principle currently (2008) under study by the ILC. The 1972
ILC draft articles, in fact, departed quite significantly from the precedents, and the trend
throughout the Sixth Committee’s work was towards bringing the system of the new
Convention closer to that of the Hague and Montreal Conventions. Subsequent anti-
terrorism conventions have largely adhered to this pattern.

The Convention’s central provision requires that a person alleged to have committed
certain serious attacks against diplomats and other “internationally protected persons”
should either be extradited or have his or her case submitted to the authorities for the
purposes of prosecution (art. 7). States must establish jurisdiction over the crimes set forth
in article 2 of the Convention (which will in any event be crimes under the ordinary
criminal law) in certain circumstances (art. 3). It provides for cooperation between States
in the prevention of the crimes, and for the communication of information (arts. 4 and 5).
States must ensure that alleged offenders in their territory are available for prosecution or
extradition (art. 6). The Convention makes provision to facilitate extradition, but does not
remove the political offence exception where this exists under domestic law (art. 8). (That
was the subject of the later 1977 European Convention on the Suppression of Terrorism.)
And it makes provision for mutual assistance (art. 10). It contains a carefully
circumscribed provision on asylum (art. 11).

The term “internationally protected persons” is new and has no particular meaning
outside the context of the Convention. The aim was to cover all persons entitled pursuant
to international law to special protection from any attack on his or her person, freedom and
dignity. This mirrors the language of article 29 of the Vienna Convention on Diplomatic
Relations and the corresponding articles in other conventions on privileges and
immunities. The definition in article 1 expressly covers Heads of State, Heads of
Government and Ministers for Foreign Affairs, thus reaffirming the special position of
these three office holders (cf. art. 7 of the Vienna Convention on the Law of Treaties, art.
21 of the Convention on Special Missions)

In the case concerning Certain Questions of Mutual Judicial Assistance in Criminal
Matters (Djibouti v. France) before the International Court of Justice, the Applicant
invoked the Convention in support of its claim that, by sending witness summonses to the
Head of State of Djibouti and to senior Djiboutian officials, the Respondent had violated
the obligation to prevent attacks on the person, freedom and dignity of those persons. The
Court, however, noted “that the purpose of the 1973 Convention is to prevent serious
crimes against internationally protected persons and to ensure the criminal prosecution of
presumed perpetrators of such crimes. It is consequently not applicable to the specific
guestion of immunity from jurisdiction in respect of a witness summons addressed to
certain persons in connection with a criminal investigation, and the Court cannot take
account of it in this case.” (Judgment of 4 June 2008, para. 159.)
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The final clauses of the Convention contain some interesting points. The dispute
settlement provision in article 13 allows States to opt out, but a number of reservations to
this effect have been withdrawn following the end of the Cold War. Article 14 provides
that the Convention is open to participation by “all States”. This was the first such
departure from the “Vienna formula” (which spelt out which States were entitled to
become party to the convention in question), and was accompanied by an understanding in
the Assembly (applicable to all such treaties) “that the Secretary-General, in discharging
his functions as depositary of a convention with an ‘all States’ clause, will follow the
practice of the General Assembly and, whenever advisable, will request the opinion of the
Assembly before receiving a signature or an instrument of ratification or accession”.

As of 25 May 2008, the Internationally Protected Persons Convention had attracted
168 States parties, and so (in terms of participation) has been very successful. A
considerable number of States became party in the last few years, presumably as part of the
move, encouraged by the General Assembly, to accept anti-terrorism conventions
following the terrorist attacks on the World Trade Centre in New York on 9/11. The
Convention forms part of the international community’s “law enforcement” response to
terrorism. Terrorism was a great scourge in the 1960s and 1970s, but the reaction to it had
not yet reached the scale of later decades, with Chapter VII action by the Security Council
and on occasion an “armed conflict” approach to the fight against terrorism (the “Global
War on Terror”). Like most of the anti-terrorism conventions, it has been of more symbolic
than practical importance. It has occasionally been referred to in argument in cases before
the International Court of Justice, and been applied by domestic courts. In 1980, the
General Assembly instituted reporting procedures, under which States report on the
measures they have taken to enhance the protection, security and safety of diplomats and
consular missions and representatives, as well as missions and representatives to
international organizations and officials of such organizations (General Assembly
resolution 35/168 of 15 December 1980). These procedures remain in place. Attacks on
internationally protected persons continue to be a scourge, and have even extended to
United Nations staff members (most tragically, the bombing of the United Nations Mission
in Baghdad on 19 August 2003). Potentially, therefore, the Convention remains important.
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