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PART I : GENERAL

CHAPTER I

Introduction

ESTABLISHMENT AND MEMBERSHIP
OF THE COMMISSION

1. The International Law Commission was es-
tablished by resolution 174 (II) adopted by the
General Assembly at its 123rd plenary meeting
on 21 November 1947. In pursuance of the same
resolution and in accordance with the provisions
of the Statute of the Commission,1 the General
Assembly, at its 154th and 155th plenary meet-
ings on 3 November 1948, elected the following
fifteen members:

Name

Mr. Ricardo J. Alfaro
Mr. Gilberto Amado
Mr. James Leslie Brierly
Mr. Roberto Cordova
Mr. J.P.A. Francois
Mr. Shuhsi Hsu
Mr. Manley 0. Hudson

Faris Bey-el-Khoury
Mr. Vladimir M. Koretsky

Sir Benegal Narsing Rau
Mr. A. E. F. Sandstrom
Mr. Georges Scelle
Mr. Jean Spiropoulos
Mr. Jesus M. Yepes
Mr. Jaroslav Zourek

Nationality

Panama
Brazil
United Kingdom
Mexico
Netherlands
China
United States of

America
Syria
Union of Soviet

Socialist Republics
India
Sweden
France
Greece
Colombia
Czechoslovakia

PLACE AND DURATION OF THE FIRST SESSION

2. The first session of the Commission opened
on 12 April 1949, at Lake Success, New York. In
the course of the session which terminated on
9 June 1949, the Commission held thirty-eight
meetings. With the exception of Faris Bey
el-Khoury and Mr. Jaroslav Zourek, who were

1 See Official Records of the General Assembly, Second
Session, Resolutions, page 105.

unable to attend, all the members of the Com-
mission were present.

ELECTION OF OFFICERS

3. At its first and second meetings, on 12 and
13 April, the Commission elected, for a term of
one year, the following officers:
Chairman: Mr. Manley O. Hudson;
First Vice-Chairman: Mr. Vladimir M. Koretsky;
Second Vice-Chairman: Sir Benegal N. Rau;
Rapporteur: Mr. Gilberto Amado.

SECRETARIAT

4. Mr. Ivan S. Kerno, Assistant Secretary-
General for Legal Affairs, represented the Secre-
tary-General. Mr. Yuen-li Liang, Director of the
Division for the Development and Codification
of International Law, acted as Secretary of the
Commission.

RULES OF PROCEDURE

5. In accordance with rule 150 of the rules of
procedure of the General Assembly, the Commis-
sion decided that the rules relating to the pro-
cedure of committees of the General Assembly
(rules 88 to 122 inclusive), as well as rules 38 and
55, should apply to the procedure of the Com-
mission. It was further decided that the Com-
mission should, when the need arose, adopt
its own rules of procedure.

AGENDA

6. Taking into consideration its functions
under the Statute as well as the tasks assigned to
it by resolutions of the General Assembly, the
Commission adopted its agenda in the form in
which it had been drawn up by the Secretariat.
It consisted of the following items:

(1) Planning for the codification of international
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law: survey of international law with a view to
selecting topics for codification (article 18 of the
Statute of the Commission).

(2) Draft declaration on the rights and duties
of States (resolution 178 (II), adopted by the
General Assembly on 21 November 1947).

(3) (a) Formulation of the principles recog-
nized in the Charter in the N urn berg Tribunal
and in the Judgment of the Tribunal; (b) prepa-
ration of a draft code of ofTences against the peace
and security of mankind (resolution 177 (II),
adopted bv the General Assembly on 21 Novem-
ber 1947)/

(4) Desirability and possibility of establishing
an international judicial organ for the trial of
persons charged with genocide or other crimes
over which jurisidiction will be conferred upon
that organ by international conventions (reso-
lution 260 (111) B, adopted by the General Assembly
on 9 December 1948).

(5) Ways and means for making the evidence
of customary international law more readily avail-
able (article 24 of the Statute of the Commission).

(6) Co-operation with other bodies: (a) con-
sultation with organs of the United Nations and
with international and national organizations,
official and non-official; (b) list of national and
international organizations prepared by the Secre-
tary-General for the purpose of distributing docu-

2 Items (2), (3) and (4) of the agenda.
3 The memoranda submitted by the Secretary-General

were the following:
1. Survey of International Law in relation to the

Work of Codification of the International Law Commis-
sion (A/CN.4/1/Rev.l).

2. Preparatory Study concerning a draft Declaration
on the Rights and Duties of States (A/CN.4/2).

ments (Articles 25 and 26 of the Statute of the
Commission).

7. In considering its programme of work, the
Commission had in mind that questions referred
to it by the General Assembly2 should be taken
up without undue delay. At the same time, it was
recognized that the codification of international
law and, more immediately, the selection of topics
for codification, constituted one of the Commis-
sion's main functions. It was, accordingly, agreed
that the Commission should first take up item (1)
of its agenda. The Commission considered during
its first session every item on the agenda. The
action taken in respect of every such item, except
the draft Declaration on Rights and Duties of
States (item (2)), is set out in part I of the present
report. Part II of the report is devoted to the
consideration given to the draft Declaration on
Rights and Duties of States.

PREPARATORY WORK BY THE SECRETARIAT

8. The Commission had before it a number of
memoranda relating to the several items of its
agenda, submitted by the Secretary-General in
pursuance of resolution 175 (II) of the General
Assembly, which instructed the Secretary-General
to do the necessary preparatory work for the
beginning of the activity of the Commission.3

3. The Charter and Judgment of the Nurnberg Tribu-
nal: History and Analysis (A/CN.4/5).

4. Ways and Means of making the Evidence of Custo-
mary International Law more readily available (A/CN.
4/6):

5. Historical Survey of the Question of International
Criminal Jurisdiction (A/CN.4/7.)

6. International and National Organizations concerned
with Questions of International Law: tentative list (A/
CN.4/8).

CHAPTER II

Survey of international law and selection of topics for codification

THE POWERS OF THE COMMISSION WITH RESPECT
TO THE SELECTION OF TOPICS

9. Under article 18, paragraph 1, of its Statute,
the Commission was directed to " survey the whole
field of international law with a view to selecting
topics for codification". In undertaking this
function, the Commission had to determine at the
outset its precise powers and, in this connexion,
it had to clarify the meaning and implication of
article 18, paragraph 2. This paragraph provides
that " when the Commission considers that the
codification of a particular topic is necessary or
desirable, it shall submit its recommendations to

the Genera] Assembly ". The question arose as
to whether, under this provision, the Commission
was competent to proceed with the work of codi-
fication under articles 19 to 23 without awaiting
action by the General Assembly on recommen-
dations made by the Commission under article 18,
paragraph 2. The Commission consulted the
records of the second session of the General
Assembly, at which the Statute was adopted and,
in particular, those of Sub-Committee 2 of the
Sixth Committee, which prepared the draft.

10. Some members of the Commission held the
view that under the said paragraph the Commis-
sion was bound to submit to the General Assembly
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any topics the Commission had selected for codifi-
cation before beginning the work of codification
of such topics. According to Mr. Vladimir M.
Koretsky, inasmuch as the Commission was not
an autonomous organ enjoying complete liberty,
but merely a subsidiary organ of the General
Assembly, it existed to carry out certain tasks
which had been entrusted to it by the General
Assembly and any task it undertook must be
sanctioned by the latter. In so doing it must
adhere strictly to its Statute, which laid down a
procedure for the different stages of the work of
codification. During the first stage, the Commis-
sion had the duty of discussing the choice of
topics for codification; in the second stage, that
of presenting a report to the General Assembly
and of making recommendations on the choice
of subjects. Only when the General Assembly
had approved the choice of subjects could the
Commission proceed to the other stages envisaged
in articles 19 to 23 of its Statute. For the Com-
mission to act otherwise would be to ignore the
ties which linked it to the General Assembly and
to disregard its duties towards that body.

11. Other members of the Commission were
of the opinion that the logical interpretation of
paragraph 2 of article 18 was that the Commission,
having selected a topic, was competent to pro-
ceed with the work of codification of that topic,
in accordance with articles 18 to 22 of the Statute,
unless otherwise directed by the General Assem-
bly. Only after having completed this work would
the Commission make recommendations to the
General Assembly in one or other of the modes
prescribed in article 23, paragraph 1, of the
Statute. It was also argued that the Commission
was not obliged to await the response of the
General Assembly to its recommendations respect-
ing the selection of topics before beginning work
upon those whose codification was considered
necessary or desirable.

12. The question at issue was summed up by
the Chairman and put to the Commission in the
following terms: " Has the Commission compe-
tence to proceed under articles 19 to 23 without
awaiting action by the General Assembly on
recommendations made by the Commission under
article 18, paragraph 2? " By ten votes to three,
the Commission decided in the affirmative.

SURVEY OF INTERNATIONAL LAW

13. In undertaking a survey of the whole field
of international law with a view to selecting topics
for codification, in accordance with article 18,
paragraph 1, of the Statute, the Commission
conceived the task as one calling for a general
review of the topics of international law. The
primary purpose was to select particular topics
the codification of which the Commission con-
sidered necessary or desirable; the survey of the
whole field of international law was merely the

logical means of making the selection. In this
connexion, the Commission had before it a memo-
randum entitled Survey of International Law in
relation to the Work of Codification of the Inter-
national Law Commission,* submitted by the Sec-
retary-General. This memorandum surveys the
field of the international law of peace and, in the
opinion of the majority of the Commission, enu-
merates in a comprehensive and satisfactory
way topics in that field.

THE QUESTION OF A GENERAL PLAN
OF CODIFICATION

14. The Commission discussed the question
whether a general plan of codification, embracing
the entirety of international law, should be drawn
up. Those who favoured this course had in view
the preparation at the outset of a plan of a com-
plete code of public international law, into the
framework of which topics would be inserted as
they were codified. The sense of the Commission
was that, while the codification of the whole of
international law was the ultimate objective, it
was desirable for the present to begin work on
the codification of a few of the topics, rather than
to discuss a general systematic plan which might
be left to later elaboration.

TOPICS OF INTERNATIONAL LAW CONSIDERED
BY THE COMMISSION

15. Using the memorandum of the Secretary-
General as a basis of discussion, the Commission
reviewed, consecutively, the following topics:

(1) Subjects of international law;
(2) Sources of international law;
(3) Obligations of international law in relation

to the law of States;
(4) Fundamental rights and duties of States;
(5) Recognition of States and Governments;
(6) Succession of States and Governments;
(7) Domestic jurisdiction;
(8) Recognition of acts of foreign States;
(9) Jurisdiction over foreign States;

(10) Obligations of territorial jurisdiction;
(11) Jurisdiction with regard to crimes com-

mitted outside national territory;
(12) Territorial domain of States;
(13) Regime of the high seas;
(14) Regime of territorial waters;
(15) Pacific settlement of international disputes;
(16) Nationality, including statelessness;
(17) Treatment of aliens;
(18) Extradition;
(19) Right of asylum;

4 A/GN.4/1./Rev.l.
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(20) Law of treaties;
(21) Diplomatic intercourse and immunities;
(22) Consular intercourse and immunities;
(23) State resposibility;
(24) Arbitral procedure;
(25) Laws of war.

TOPICS OF INTERNATIONAL LAW PROVISIONALLY
SELECTED BY THE COMMISSION

16. After due deliberation, the Commission
drew up a provisional list of fourteen topics selec-
ted for codification, as follows:

(1) Recognition of States and Governments;
(2) Succession of States and Governments;
(3) Jurisdictional immunities of States and

their property;
(4) Jurisdiction with regard to crimes com-

mitted outside national territory;
(5) Regime of the high seas;
(6) Regime of territorial waters;
(7) Nationality, including statelessness;
(8) Treatment of aliens;
(9) Right of asylum;

(10) Law of treaties;
(11) Diplomatic intercourse and immunities;
(12) Consular intercourse and immunities;
(13) State responsibility;
(14) Arbitral procedure.
17. It was understood that the foregoing list

of topics was only provisional and that additions
or deletions might be made after further study
by the Commission or in compliance with the
wishes of the General Assembly.

LAWS OF WAR

18. The Commission considered whether the
laws of war should be selected as a topic for
codification. It was suggested that, war having
been outlawed, the regulation of its conduct had
ceased to be relevant. On the other hand, the
opinion was expressed that, although the term
" laws of war " ought to be discarded, a study of
the rules governing the use of armed force—
legitimate or illegitimate—might be useful. The
punishment of war crimes, in accordance with
the principles of the Charter and Judgment of
the Niirnberg Tribunal, would necessitate a clear
definition of those crimes and, consequently, the
establishment of rules which would provide for
the case where armed force was used in a criminal
manner. The majority of the Commission declared
itself opposed to the study of the problem at the
present stage. It was considered that if the Com-
mission, at the very beginning of its work, were
to undertake this study, public opinion might
interpret its action as showing lack of confidence
in the efficiency of the means at the disposal of
the United Nations for maintaining peace.

PRIORITY OF TOPICS

19. Having provisionally selected fourteen
topics for codification, the Commission next con-
sidered which of these should be studied first. One
suggestion was that priority should be given to
the question of the regime of the high seas, state-
lessness, and consular intercourse and immunities.
Another was that the questions of the law of
treaties and of arbitral procedure should be given
priority. A third stressed the importance of the
question of nationality and statelessness, and a
fourth that of the right of asylum.

20. The Commission finally decided to give
priority to the following three topics:

(1) Law of treaties;
(2) Arbitral procedure;
(3) Regime of the high seas.

ELECTION OF RAPPORTEURS
21. The foregoing three topics were entrusted

to three rapporteurs, each of whom was to prepare
a working paper for submission to the Commission
at its second session. The rapporteurs electep
by the Commission are:

Mr. James L. Brierly (law of treaties);
Mr. Georges Scelle (arbitral procedure);
Mr. J. P. A. Francois (regime of the high seas).

REQUEST TO GOVERNMENTS FOR DATA
22. Pursuant to the provisions of article 19,

paragraph 2, of its Statute, the Commission
decided that a request should be addressed to
Governments to furnish the texts of laws, decrees,
judicial decisions, treaties, diplomatic correspond-
ence and other documents relevant to the fore-
going three topics. The rapporteurs were invited
to prepare, in consultation with the Chairman of
the Commission and the Secretary-General, the
terms of the request which would be sent to the
Governments in the name of the Commission
through the Secretary-General.5

THE TOPIC OF THE RIGHT OF ASYLUM
23. During the discussion on the draft Decla-

ration on Rights and Duties of States, a proposal
was submitted by Mr. Ricardo J. Alfaro, Mr.
Georges Scelle and Mr. Jesus M. Yepes to include
in the draft Declaration an article relating to the
right of asylum.6 It was finally decided not to
include such an article. 7 Mr. Jesus M. Yepes
was subsequently invited to prepare a working
paper on this topic, for submission to the Com-
mission at its second session.

6 Mr. Vladimir M. Koretsky opposed this decision on
the ground that the Commission, pursuant to articles
18 and 19 of its Statute, was empowered to address re-
quests to Governments only after approval by the Genera)
Assembly of the Commission's recommendations as to
the topics selected.

6 A/CN.4/SR.16, page 15.
7 A/CN.4/SR.20, page 20.




















