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4. Netherlands

“With regard to the trial of persons guilty of genocide the Netherlands
Government, although accepting national jurisdiction as primary principle,
agrees with the idea of international penal jurisdiction, especially for those
cases where the authorities themselves have perpetrated the crime, national
jurisdiction therefore being excluded. The Netherlands Government would
prefer to confer jurisdiction in this field upon the International Court of
Justice, which will, however, only be possible after amendment of the
Court’s Statute. The Netherlands Government would prefer this solution
to the creation of a special judicial administration for genocide or to the
creation of a tribunal for each separate case. If it should prove possible for
the convention on the crime of genocide to materialize before the power of
international jurisdiction could be conferred upon the International Court
of Justice, then a temporary ed hoc jurisdiction might be created as
proposed by the United States Government. If this supposition should come
true, the decision about the character and the amount of the indemnity to
be awarded to victims of genocide and the surviving members of their group
could be entrusted to the International Court.”

14. Extract from report and draft convention prepared by the
Ad Hoe Committee on Genceide (E/794)

ArticLE VII
(Jurisdiction)

Persons charged with genocide or any of the other acts enumerated in
article IV shall be tried by a competent tribunal of the State in the territory
of which the act was committed or by a competent international tribunal.

Observations

Several problems were solved directly or indirectly by this article which
deals with repression by national courts and by an international court.

A, Repression by national courts

All members of the Committee agreed to recognize the jurisdiction of
the courts of the State on the territory of which the offence was committed.

The first part of the article, up to “. . . in the territory of which the
offence was committed...” was voted by all seven members of the
Committee.

B. Repression by an international court

The establishment of international jurisdiction gave rise to a lengthy
discussion.

For some representatives the granting of jurisdiction to an international
court was an essential element of the convention. They claimed that in
almost every serious case of genocide it would be impossible to rely on the
courts of the States where genocide had been committed to exercise
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effective repression because the Government itself would have been guilty,
unless it had been, in fact, powerless. The principle of universal repression
having been set aside for the reasons indicated below the absence of an
international court would result in fact in impunity for the offenders. The
supporters of an international court merely requested that the international
jurisdiction be expressly provided for by the convention without the latter
setting up the actual organization of the court.

The members opposing this proposal first declared that the intervention
of an international court would defeat the principle of the sovereignty of
the State because this court would be substituted for a national court.

Secondly, they claimed that mere reference in the convention to an
international court would have no practical value. What would this court
be? There is for the moment no international court with criminal jurisdic-
tion. It would be necessary either to create a new court or to add a new
criminal chamber to the International Court of Justice and all the members
of the Committee had agreed that they had neither the authority nor the
time necessary for settling these problems.

During the discussion of principles, the Committee adopted by four votes
{China, France, Lebanon, United States of America) agoinst two (Poland,
Union of Soviet Socialist Republics) with one abstention (Venezuela),
the principle of an international criminal jurisdiction (eighth meeting,
Tuesday, 13 April 1948).

The Committee voted by four wotes (China, France, Lebanon, United
States of America) against three (twentieth meeting, Monday 26 April
1948) the final provision of article VII “or by a competent international
tribunal”.

The United States representative proposed the following additional
paragraph to article VII:

“Assumption of jurisdiction by the international tribunal shall be subject
to a finding by the tribunal that the State in which the crime was committed
" has failed to take adequate measures to punish the crime.”

The Committee decided by four votes and three abstentions in favour of
this principle (eighth meeting, Tuesday, 13 April 1948).

However, the inclusion of this principle in the convention was rejected
by five votes against one (United States of America) with one abstention
(Union of Soviet Socialist Republics) on the ground that the inclusion of
this paragraph in the convention might prejudice the question of the court’s
jurisdiction.

The article as a whole was voted by four wotes to three.

The representatives of Poland,* of the Union of Soviet Socialist

* Declaration of the representative of Poland (concerning articles VII and X) :

“The inclusion in the Convention of the principle of an international criminal tri-
bunal constitutes an obligation of the parties to this Convention, the contents of which
are wholly unknown to them. :

“The creation of an international criminal court whose jurisdiction could only be
compulsory and not optional, is contrary to the principles on which the International
Court of Justice and its Statute are based.”
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Republics® and of Venezuela? respectively, made declarations with regard
to their negative vote.

REeFECTED PROPOSAL

The Principle of Universal Repression

The principle of universal repression by a national court in respect to
individuals who had committed genocide abroad was discussed when the
Committee considered the fundamental principles of the convention.

Those in favour of the principle of universal repression held that
genocide would be committed mostly by the State authorities themselves or
that these authorities would have aided and abetted the crime. Obviously in
this case the national courts of that State would not enforce repression of
genacide. Therefore, whenever the authorities of another State had occasion
to arrest the offenders they should turn them over to their own courts. The
supporters of the principle of universal repression added that, since
genocide was a crime in international law, it was natural to apply the
principle of universal repression. They quoted conventions on the repres-
sion of international offences such as traffic in women and children, counter-
feiting currency, etc.

The opposite view held that universal repression was against the
traditional principles of international law and that permitting the courts
of one State to punish crimes committed abroad by foreigners was against
the sovereignty of the State. They added that, as genocide generally implied
the responsibility of the State on the territory of which it was committed,
the principle of universal repression would lead national courts to judge the
acts of foreign Governments. Dangerous international tension might result.

A member of the Committee, while he agreed that the right to prosecute
should not be left exclusively to the courts of the country where genocide
had been committed, declared himself opposed to the principle of universal
repression in the case of genocide. It is a fact, he said, that the courts of
the various countries of the world do not offer the same guarantee. More-
over, genocide is distinguished from other crimes under international
conventions (traffic in women, traffic in narcotic drugs, counterfeiting

! Declaration of the representative of the Union of Soviet Socialist Republics :

“The representative of the Union of Soviet Socialist Republics considers that the
decision of a majority of the Committee to place cases of genocide under the jurisdic-
tion of a competent international court is wrong, since the establishment of an inter~
national court would constitute intervention in the internal affairs of States and a
violation of their soverecignty, an important element of which is the right to try all
crimes without exception, committed in the territory of the State concerned.

“The representative of the Union of Soviet Socialist Republics considers that article
VII of the convention should be drafted as follows:

““The High Contracting Parties pledge themselves to punish any offender under this
Convention within any territory under their jurisdiction, the case to be heard by the
national courts in accordance with the domestic legislation of the country.”

* Declaration of the representative of Venezuela:

“The representative of Venezuela has opposed the inclusion in article VII of the
sentence ‘or by a competent international tribunal’, because he considered that therein
was a vague allusion to a possible international jurisdiction the constitutive elements
of which are not known to the signatories of the Convention, He has made a similar
objection to”the sentence ‘by a competent internationai cnmma§ {ribunal’, contained

in article X!
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currency) by the fact that, though in itself it is not a political crime, as
stated in ariicle IX of the draft convention, it nevertheless has or may
have political implications. Therefore, there is a danger that the principle
of universal repression might lead national courts to exercise a biased and
arbitrary authority over foreigners. This representative therefore proposed
that jurisdiction be given to an international court to which States would
surrender the authors of genocide committed abroad whom they had
arrested and whom they would be unwilling to extradite.

The principle of universal repression was rejected by the Committee by
four votes (among which were France, the United States of America and
the Union of Soviet Socialist Republics) against two with one abstention
(eighth meeting, Tuesday, 13 April 1948).

During the discussion of article VII the proposal to reverse the foregoing
decision was rejected by four vates against two with one abstention (twen-
tieth meeting, Monday, 26 April 1948).

15. Draft convention on genocide submiited to the Sixth Com-
mittee by the French delegation®

AgrticLE 1

The crime against humanity known as genocideé is an attack on the life
of a human group or of an individual as a member of such group, partic-
ularly by reason of his nationality, race, religion or opinions,

Which is committed, encouraged or tolerated by the rulers of a State.
It may be committed and punished in times of war or peace.

Its authors or their accomplices shall be responsible before international
justice.

ARTICLE 2

. Any attempt, provocation or instigation to commit genocide is also a
crime.

ArTICLE 3
Genocide shall be punished by the International Criminal Court.

ARTICLE 4

The International Criminal Court shall sit at The Hague.

Its composition and the status of its judges are the subject of an annex
to the present draft.?

ARTICLE 5
The International Criminal Court shall include an International Prose-

cutor’s Office with its seat at The Hague and remaining in permanent
contact with the organs of the United Nations:

General Assembly, Security Council, Economic and Secial Council,
Secretariat.

* Originally issued as A/C.6/211.
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The composition of this International Prosecutor’s Office and the status
of its members are defined in an annex to the present draft.!

ARTICLE 6

All indictments shall be addressed to the International Prosecutor’s
Office.

Before the opening of legal proceedings, an inquiry shall be ordered by
the International Prosecutor’s Office, which shall be fully empowered to
name those conducting the inquiry, to determine its procedure and to
ensure, in the absence of a contrary decision, the secrecy of its meetings.

According to the findings of the inquiry and in the absence of guarantees
or agreements, the International Prosecutor’s Office shall open proceedings
before one or more judge-rapporteurs, appointed by the Court from
amongst its members, who shall preside over an investigation to be con-
ducted in the presence of the State whose rulers or nationals are implicated.

In the absence of a contrary decision by the judge-rapporteur or rappor-
teurs, the investigation shall be held in secret.

ARTICLE 7

According to the conclusions of the investigation, and in the absence of
guarantees or agreement, the dossier shall be passed to the Court by the
judge-rapporteur or rapporteurs, who may not themselves pronounce
judgment.

In the absence.of a contrary decision by the Court, the proceedings
before the Court shall be public.

Before passing any sentence, the Court may, particularly in cases where
the proceedings have gone by default, make an informal or official recom-
mendation to the State whose rulers or nationals are accused.

The Court shall pronounce judgment in public. judgment may include a
penal sentence on the authors and accomplices, and, where appropriate
provision for reparations to the victims, whose safety the Court shall be
empowered to secure in advance and at any stage of the proceedings, in
cases of necessity and urgency, by means of conservatory measures.

ArricLE 8

Each Member of the United Nations signatory to the present Convention
undertakes to comply with the decisions of the International Criminal
Court.

ARTICLE 9

Cases of non-compliance with the award may be brought before the
Security Council by any Member of the United Nations and the Council
may make recommendations or decide on the measures to be taken to ensure
the execution of the judgment.

! This annex was not submitted to the Sixth Committee, .
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ArrIcLE 10
Any action calculated to impede the execution of the judgment may be
considered as an act of aggression under Article 51 of the Charter.
ArrTicLe 11
The present Convention shall be ratified by the signatory States in
conformity with their respective constitutional procedures. Ratifications
shall be deposited with the Secretary-General of the United Nations.
ArricLE 12
The present Convention shall come into force on the day following the
receipt by the Secretary-freneral of at least. .. ratifications.
ArTIcLE 13

Any Member of the United Nations may accede to the present
Convention.

ArTIiCcLE 14

States ratifying the present Convention after its entry into force shall be
bound by its provisions as from the date on which they deposit their
respective ratifications.





