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156 61st meeting — 5 July 1950

ADDITIONAL CRIMES PROPOSED BY MEMBERS OF THE
COMMISSION FOR INCLUSION IN THE DRAFT CODE

Proposals submitted by Mr. Hsu. "
107. The CHAIRMAN, accepting that motion, in-
vited observations on the proposals submitted by Mr.
Hsu.
108. Mr. HSU suggested that the Commission should
first examine proposals Nos. 1, 2 and 3 which referred
to subversive activities. He had no objection to their
incorporation in a single text, if that was the Commis-
sion's desire. At the same time he hoped that the draft
code would take account of subversive activities as con-
strued in his proposals.
109. Mr. HUDSON said he did not understand the
meaning of the term " subversive ". If Mr. Hsu meant
activities designed to overthrow a government, he
thought they were already covered by the various
crimes which had just been adopted by the Commission.
110. Mr. BRIERLY thought that those activities were
identical with activities designed to provoke civil strife.
111. Mr. HSU disagreed, citing the example of the
organization of fifth columns and their activities. None
of the provisions so far adopted by the Commission
covered those subversive activities and such provisions
as might apply to them were not strict enough. The tra-
ditional terminology was inadequate to cover new acts.
112. Mr. YEPES, while agreeing with the principles
stated in Mr. Hsu's proposals 1, 2 and 3, thought that
the acts mentioned were already included under Crime
No. Ill which concerned the fomenting of civil strife in
another State. He was prepared to accept Mr. Hsu's
proposals if Mr. Hsu could convince the Commission
that they related to something new.
113. Mr. HSU replied that the Commission was con-
tinually using outmoded formulas, which should be modi-
fied and adapted to the new circumstances and new
facts that had arisen. The draft code as it stood would
be inadequate to punish the activities with which his
proposals dealt.
114. The CHAIRMAN was convinced that there were
new elements in Mr. Hsu's proposals. He agreed that
fifth column activities were a new departure and might
lead to civil strife, or even to war. For example, a mili-
tary arsenal in France had had an overseer of German
nationality, naturalized French. On the declaration of
war that overseer had donned a German captain's uni-

18 Additional crimes proposed by Mr. Hsu (A/CN.4/R.1):
" 1. The waging by a State of subversive propaganda against

another State or the encouragement or toleration of
such an activity within its territory.

2. The giving by a State of aid, moral, political and
economic, to subversive elements in another State or
the encouragement or toleration of such an activity
within its territory.

3. The maintenance of subversive agents by a State in
another State.

4. The application of coercion, psychological or economic,
by a State against another State.

5. The planning by a State of an aggressive war against
another State."

form, stating that he was a German after all and it was
his duty to behave as such. Such special cases, which
Mr. Hsu seemed to have in mind, were frequent and
might be connected with war preparations or subversive
movements. Mr. François could undoubtedly supply
many similar examples.
115. Mr. FRANÇOIS, confirming the Chairman's
observation, agreed that reference should be made to
such cases. But he pointed to the danger inherent in a
principle which was not clearly expressed. For instance,
what would be the position with regard to anti-Commu-
nist propaganda carried out by agents in Communist
countries? Would such propaganda be subversive or
not?
116. The CHAIRMAN moved the adjournment and
proposed that the next meeting of the Commission
should be devoted to the deletion from the draft code
of all provisions which might be submitted in the form
of a draft convention. He added that it was outside the
Commission's competence to suggest the procedure to
be adopted for putting the code into effect.
117. Mr. SPIROPOULOS thought that it lay with the
Commission to define the tasks it had to perform. He
himself had merely drawn up a list of crimes and bases
of discussion. If the Commission's present intention was
to prepare, not a draft convention, but only a list of
crimes, he was inclined to believe that the General
Assembly would be surprised to receive a text which
it had itself to complete. A draft convention would be
of value as the only practical means of applying the pro-
visions contained in the draft code. At the same time
the Commission, if it intended to prepare a draft con-
vention, should confine itself to decisions of principle
and not go into further details.
118. Mr. HUDSON thought it was no part of the
Commission's functions to prepare a draft convention.

The meeting rose at 6.10 p.m.
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Rapporteur: Mr. Ricardo J. ALFARO.

Present:
Members: Mr. Gilberto AMADO, Mr. James L.
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to the Commission).

Letter from the Vice-Président oi the International
Red Cross Committee

1. The CHAIRMAN stated that he had received a
letter from Mr. Leopold Boissier, Vice-Président of the
International Red Cross Committee, to the effect that
the members of the Commission would receive indi-
vidual invitations for a reception to be held on Thurs-
day, 13 July. Mr. Bossier hoped that this meeting would
provide an opportunity for an entirely unofficial ex-
change of views on subjects of common interest to the
Commission and the International Red Cross Com-
mittee and, in particular, for a fruitful discussion of
ways and means of bringing the proposals studied by
the Commission and the Geneva Conventions of 1949
into harmony. He would be glad to know in advance
what subjects the Commission would like to discuss.
1 a. He proposed that to initiate this brief discus-
sion, which should not take more than an hour, Mr.
Spiropoulos should make a short statement on the Com-
mission's method of work, after which the members of
the International Red Cross Committee could ask ques-
tions.
2. Mr. HUDSON considered that the discussion
should be kept on an unofficial basis. Mr. Huber wished
to know what the members of the Commission thought.
He might be told that the draft code of offences against
the peace and security of mankind would not be finished
until next year and that, for the final draft, the Com-
mission would take into consideration the four Geneva
Conventions and, in particular, the penalties provided
for therein.1

3. The CHAIRMAN agreed with this standpoint, and
thought it probable that the members of the Interna-
tional Red Cross Committee would adopt the method of
asking questions. In his opinion, it would not be possible
to introduce the four Conventions into the draft code.
The conversations would be of an unofficial and in-
formal nature. Mr. Huber would probably preside over
the discussion.

1 See International Committee of the Red Cross, The Geneva
Conventions of August 12, 1949, second revised edition,
Geneva, 1950.

Preparation of a draft Code of Offences against the
Peace and Security of Mankind: report by Mr.
Spiropoulos (General Assembly resolution 177(11)
(item 3 of the agenda) (A/CN.4/25) (continued)

ADDITIONAL CRIMES PROPOSED BY MEMBERS OF THE
COMMISSION FOR INCLUSION IN THE DRAFT CODE

(a) Proposals by Mr. HSU (continued) z

4. Mr. HSU remarked that, in his statement on
aggression against Southern Korea, President Truman
had used the word " subversion ". " The attack on
Korea, " he said " makes it plain beyond all doubt that
the Communists have passed beyond the use of sub-
version to conquer independent nations and will now
use armed invasion and war." These words showed that
subversion was a crime that could be committed in-
dependently of the use of armed forces or of war. The
objection had been raised that it was redundant to in-
clude this new crime, as it had already been provided
for by other definitions. He had, however, studied the
list of crimes so far agreed upon, and had found that
the addition of this crime was really necessary. What
had been provided for so far in this connexion was in-
adequate, as it did not answer to the existing situation.
It was true that the fomenting of civil strife and of ter-
rorist activities was covered by the text he proposed,
but this text had a far wider application than definitions
Nos. Ill and IV. Conquest was not the direct object of
civil war or of terrorist activities, but it was the object
of subversive activities.
4 a. He was prepared to submit his proposal in the
form of a single item to be worded as follows: " The
use of subversion, including subversive propaganda, aid
given to subversive elements, and maintenance of sub-
versive agents in another State ".
5. Mr. el-KHOURY suggested that as Mr. Hsu was
pressing for the inclusion of subversive activities in the
draft code, it should be left to the Drafting Committee
to decide on the place in the code where these activities
should appear.
6. Mr. HSU considered that this suggestion did not
meet the case. Subversive activities were too important
to be included amongst minor provisions. They should
be dealt with in a principal clause to which other ques-
tions should be related.
7. Mr. el-KHOURY thought that subversive activities
could be related to the fomenting of civil strife.
8. The CHAIRMAN asked whether the Commission
wished to list these activities as a separate crime.
9. Mr. HUDSON wished to know whether Mr. Hsu
could reply to the very pertinent question put to him by
Mr. François on the preceding day.
10. Mr. FRANÇOIS repeated his question. He asked
whether this item could not equally be applied to anti-
Communist propaganda. If so, the Pope had rendered
himself guilty of this crime, as he indulged in anti-Com-
munist propaganda. His aim was the abolition of the
Communist regime. That was subversive activity di-

2 See summary record of the 60th meeting, footnote 15.
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reeled against the regime existing in some countries.
He considered that the proposed text went too far.
11. Mr. HSU replied that that was a very important
question. Obviously, propaganda did not La itself con-
stitute the whole of the problem. But it might be said
that in the same way as there was at times legitimate
occasion for the use of force, there could be good pro-
paganda. Therefore, if the Pope indulged in propa-
ganda, it might be considered that it was good. A
distinction must be made between good and subversive
propaganda, and he did not see why the Holy See's
propaganda should be regarded as subversive.
12. Mr. FRANÇOIS felt that the Pope's words might
also be considered as offending against item 2, which
spoke of " moral aid ".
13. Mr. HSU did not attach particular importance to
the -word " moral ". If the Pope's propaganda \vas good,
it was not subversive.
14. The CHAIRMAN said that, if Mr. Hsu was agree-
able, the Commission might adopt Mr. el-Khoury's sug-
gestion and leave it to the Drafting Committee to decide
what part of Mr. Hsu's proposal was of special impor-
tance and should therefore be included. In his opinion,
it applied in particular to the practice of maintaining a
fifth column.
15. Mr. HSU agreed to this suggestion on condition
that the Drafting Committee gave careful consideration
to this question which, in his opinion, was of the very
greatest importance.
16. The CHAIRMAN thought that the acts to which
the above items referred had already been dealth with
in the draft Code. Item 4 also fell within the sphere of
the use of force in the form of a blockade, which the
Commission had decided not to include as a separate
crime. Item 5 was covered by the terms of Crime No. I.
17. Mr. el-KHOURY considered that the proposals
went too far. According to item 4, a blockade and the
breaking off of economic relations constituted inter-
national crimes. He was unable to share this view.
18. Mr. HSU did not feel so strongly about this crime
as about the others, but he pointed out that they did not
involve the use of force. A country could be brought to
heel solely by an interruption of economic relations.
Small countries were always vulnerable to measures of
coercion. Nevertheless, he would not press for the
adoption of item 4.
19. Mr. SPIROPOULOS pointed out that as far as
item 5 was concerned, the Commission had already
decided to deal separately with the act of preparing for
an aggressive war in the definition of Crime No. I.3
20. Mr. HSU agreed to the elimination of item 5.

(b) Proposal by Mr. Sandstrôm4

21. Mr. SANDSTRÔM pointed out that a State might
indulge in the destruction of property in the territory of
another State for a political purpose. Obviously, the

3 See ibid., paras. 80 and 81.
4 Additional crime proposed by Mr. A. E. F. Sandstrôm

(A/CN.4/R.1): "Acts of sabotage carried out by one State in
the territory of another State."

value of the Code did not depend on the number of
crimes listed therein. Did any of his colleagues think
there were good reasons for inserting this provision hi
the draft ?
22. The CHAIRMAN remarked that there was a
connexion between Mr. Sandstrôm's and Mr. Hsu's
proposals.
23. Mr. SANDSTRÔM pointed out that Mr. Hsu's
proposal was mainly concerned with propaganda. The
acts to which his own proposal referred were perhaps
related to those which Mr. Hsu had in mind, but they
would have a physical effect.
24. The CHAIRMAN asked Mr. Sandstrôm whether
he desired the inclusion in the Code of a special article
defining the crime which he had in mind.
25. Mr. SPIROPOULOS considered that, generally
speaking, the crimes listed in the draft Code consisted
of concrete acts as, for instance, invasion. Other actions,
such as those to which Mr. Hsu's and Mr. Sandstrôm's
proposals referred, were less serious. It was a very deli-
cate matter to decide whether they constituted crimes
under international law. The question of propaganda
had been discussed when the Convention on Genocide
was being drawn up. At that time it was considered that
the term was too vague. Sabotage or propaganda were
not sufficiently concrete acts to be considered as con-
stituting international crimes. Nevertheless, he would
not oppose the proposal.
26. Mr. SANDSTRÔM felt that acts of sabotage were
quite sufficiently concrete. However, the point at issue
was whether they were sufficiently important to con-
stitute international crimes. It was on this point that he
wished to have his colleagues' opinions.
27. Mr. ALFARO considered that the Commission
should approve Mr. Sandstrôm's proposal. There could
be no doubt that the citizens of certain countries were
at the present time fanatically attached to an ideology,
and were prepared to use all weapons against countries
which did not adhere to it. He recalled the acts of sabo-
tage committed by the Germans in the United States
during the First World War. Sabotage and the activities
of a fifth column were crimes of which the Commission
should take account, even though the agents employed
therein were natives. Sabotage differed from the crimes
which had been dealt with so far, and should be in-
cluded in the Code.
28. Mr. KERNO (Assistant Secretary-General) was
doubtful whether it were possible to define sabotage.
In all penal codes, crimes were precisely defined. He
was aware that it was not possible to achieve the same
degree of precision in international law. But where
should the line be drawn as regards sabotage ? Must it
be committed with a certain intention ? Must it be
bound up with preparations for war ? If sabotage could
be defined with a certain amount of precision, which
he doubted, he thought that it could be brought into the
Code.
29. Mr. el-KHOURY proposed to speak about sabo-
tage in time of peace, as it was permissible for bel-
ligerents to practise it in time of war. He could not see
any difference between sabotage in time of peace and
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subversive activities. The agents could be nationals of
the State in which they operated or of the country which
sent them. Subversive activities could take many dif-
ferent forms and sabotage was one of them. It might be
carried out for a number of reasons, and it was not per-
haps necessary to list it as a separate crime.
30. Mr. SPIROPOULOS was glad to see that Mr.
Kerno shared his apprehensions and doubts. The pri-
mary consideration was that the act visualized should
constitute a violation of international law. He was
doubtful whether a fifth column really constituted such
a violation. What the Germans had done was, he
thought, legitimate. If there were traitors in a country,
it was for that country to punish them. For an act to
constitute an international crime it had to be contrary
to international law.
31. Mr. SANDSTRÔM had not been thinking of fifth
column activities. On this point, he was in agreement
with Mr. Spiropoulos. What he had been thinking about
was foreign agents sent in by a foreign government.
32. The CHAIRMAN remarked that a fifth column
was very often composed of agents sent by a foreign
government.
33. Mr. SANDSTRÔM thought that they sometimes
consisted of citizens of the country in which they were
operating. The agents of foreign governments who
committed acts of sabotage were engaged in concrete
acts of property destruction with a political object.
However, he would not press his proposal if it were not
generally supported by the members of the Commission.
34. Mr. CÓRDOVA considered that there was a dif-
ference between sabotage and propaganda. In demo-
cratic countries, propaganda was free by virtue of the
principle of freedom of thought and speech. Such
countries should defend themselves by democratic
means and not by repressing ideas. If a foreign govern-
ment sent agents into a country to destroy property,
with a view to hampering that country's defence, such
acts did not come within the definition of fomenting
civil strife. He thought they should be provided for in
another definition.
35. Mr. BRIERLY was more or less of the same
opinion. The word " sabotage " had a sufficiently pre-
cise meaning. If the government of a State sent agents
in time of peace to carry out sabotage in another State,
that was an international crime.
36. Mr. ALFARO suggested that belligerents might
commit sabotage in a neutral country.
37. Mr. BRIERLY replied that as far as the neutral
country was concerned, it was peacetime.
38. The CHAIRMAN said that in saying that such
action might be regarded as in conformity with inter-
national law, Mr. Spiropoulos had removed any doubt
that he might have had. The Commission would no
doubt remember the accidents to two French aeroplanes
near Bahrein Island. If there was sabotage, due to the
fact that the aircraft were carrying plenipotentiaries of
the Indo-Chinese Union, would this not be a typical in-
ternational crime committed in time of peace ?
39. Mr. SPIROPOULOS was still hesitant. Conflicts

between States would always continue in one shape or
another. However, he was not opposed to the proposal
in principle. If the Commission approved Mr. Sand-
strôm's proposal, it might be referred to the Drafting
Committee.
40. The CHAIRMAN also felt that it was not im-
possible to define sabotage.
41. Mr. SPIROPOULOS was of the same opinion,
but considered that Mr. Sandstrôm's proposal went
rather far. It would be difficult to discover who was
responsible.
42. Mr. BRIERLY remarked that that was true in
regard to all the crimes which they had listed.
43. The CHAIRMAN asked the Commission whether
it wished to consider such action as constituting a sepa-
rate crime. They could decide next year on the final
wording. In his opinion, they were dealing with a sepa-
rate crime to which the ideas put forward by Mr. Hsu
could be related.
44. Mr. HUDSON considered that in this connexion
the responsibility of the governments of the States car-
rying out sabotage should be made clear.
45. The CHAIRMAN did not think that was neces-
sary. For instance the destruction of the "Maine",
which had started the Spanish-American war in 1898,
might have been the work of a group of private in-
dividuals.
46. Mr. HUDSON and Mr. BRIERLY were of the
opinion that in that case, it would be a case of an
ordinary crime, and Mr. SANDSTRÔM added that, in
his definition, he had only visualized acts of sabotage
directed by one State against another.
47. Mr. SPIROPOULOS, on the other hand, con-
sidered that the application of the Code to private in-
dividuals in this connexion would be in conformity with
the rule that had been adopted.
48. Mr. BRIERLY quoted as an example the efforts
of Communists in France to prevent the arrival of arms
sent under the Marshall Plan. Such actions were the
concern of French municipal law and did not constitute
an international crime.
49. The CHAIRMAN said that such activities cer-
tainly did not constitute an international crime, but in
certain circumstances they might develop into one. It
might be that Viet Minh had sabotaged the French air-
craft which had been lost a little time ago near Bahrein,
and Viet Minh was to some extent a de jacto govern-
ment. Obviously, it was difficult to define such acts,
but they were certainly not covered by the definitions
of crimes hitherto accepted.

The Commission decided by 7 votes to nil, with 4
abstentions, to study the possibility of defining the crime
of sabotage.

(c) Proposal by Mr. Yepes 5

50. Mr. YEPES said that the definition he proposed
should be read in conjunction with article 3 of the draft

5 Additional crime proposed by Mr. Yepes: " The unilateral
and illegal intervention of a State or group of States in the
internal or external affairs of another State or group of States."
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Declaration on Rights and Duties of States drawn up
by the Commission at its first session: " Every State has
the duty to refrain from intervention in the internal or
external affairs of any other State."
50 a. He had submitted his proposal because he con-
sidered that the problem of non-intervention was one of
the most serious existing at the present time. If inter-
vention by a State in the internal or external affairs of
another State were outlawed, the international horizon
would clear, and the state of apprehension in which the
world was living would pass away. If article 3 were
anything more than a purely theoretical statement, the
logical conclusions should be drawn from it, and this
great principle should be made one of the pillars of
peace.
50 b. Article 9 of the Declaration read: " Every State
has the duty to refrain from resorting to war as an in-
strument of international policy . .." and the Commis-
sion had decided that any violation of that article should
constitute an international crime subject to penalties. In
the same way, it should rule that any violation of the
principle of non-intervention was also an international
crime susceptible to penalties. Legally spreaking, uni-
lateral intervention in the affairs of a State was no less
a violation of international law than aggressive war
itself. Very often, such intervention was one of the
preliminaries of aggressive war, and in any case it sought
to obtain, without a declaration of war, the results
accruing from victory in the field.
50 c. As long as intervention was not outlawed in
America, there was no peace in the New World, but
when President Franklin Roosevelt's good-neighbour
policy made it possible to proclaim the principle of non-
intervention at the Seventh Conference of American
States held at Montevideo in 1933, continental soli-
darity, good-neighbourly relations and reciprocal re-
spect became the guiding principles of Pan-American
policy. Peace had been solidly established in the Western
Hemisphere because it rested on the principle of non-
intervention. Could not what had been done in America
on the continental scale be repeated on a world scale ?
50 d. In his proposal, he had spoken of unilateral
intervention to show that it was inspired by the self-
interest of the intervening State. The word " illegal "
showed that such action as that undertaken by the
United States in Korea for the maintenance of inter-
national order did not come within the purview of the
definition. In the preceding year, the Commission had
adopted the draft Declaration on Rights and Duties of
States, and had condemned intervention in the wider
sense usually applied to the term. Unilateral and illegal
intervention undoubtedly constituted a danger to peace
and security. If there was anything—apart from aggres-
sive war itself—which should be included amongst in-
ternational crimes, it was certainly intervention in the
sense which he had given it above.
50 e. The definition he had proposed was subject to
modification, and he was prepared to accept such modi-
fication provided that it did not affect the basic prin-
ciples of his proposal. Should the Commission not be
prepared to accept his proposal immediately, it might

reserve it for further consideration between the two
sessions and advise the General Assembly that it had
the problem under consideration. The Assembly might
be able to give the Commission valuable directives in
the matter. He was convinced that at all events all the
American countries, including the United States, would
support his action, which conformed to one of their
most cherished ideals. In order to dispel the existing
anxiety, the level of international morality must be
raised. The present time was similar to that between
1930 and 1939, when the peoples went in constant fear
of awaking under bombardment. Care should be taken
that history did not repeat itself.
51. Mr. FRANÇOIS had a great deal of sympathy
with Mr. Yepes' idea, but was not sure whether it could
be inserted in the Code as at present conceived. The fact
that unilateral and illegal intervention could constitute
a crime implied that legal intervention was permissible,
but there was no definition as to when intervention was
legal. It might be said that this was a matter for a
judge's decision, but he could not accept that type of
legislation. It represented a departure from the prin-
ciple of nullum crimen sine lege', in other words, it
would only be necessary to adopt a text to the effect
that illegal acts were prohibited, and say that there was
a law and that it was for the judge to interpret it. But
the individual was entitled to know in advance what
was prohibited. Mr. Yepes' definition was silent on that
point, and he could not see his way to accept it in the
absence of clarification on this matter.
52. Mr. YEPES replied that by the word " illegal "
he had intended to convey that the definition in question
was not applicable to action undertaken by a State on
behalf of the international community. Collective or
individual action on behalf of the community as a whole
was legal. Intervention by a State on its own account
was contrary to the principles of the Charter, and was
therefore illegal.
53. Mr. BRIERLY shared Mr. François' doubts, and
furthermore, he foresaw some difficulties as regards the
word " intervention ". The political meaning of the
word was easily understandable, but it would be dif-
ficult to define it sufficiently precisely in a penal code.
If intervention did not take one of the extreme forms
specified in the definitions already adopted, he was not
clear as to what other Mr. Yepes had in mind.
54. Mr. CÓRDOVA said that during the discussion
on Crime No. I, he had pressed for the retention of
the words " use of armed force " in violation of
international law, as this expression included armed inter-
vention.6 If this wording were retained, armed inter-
vention would be included under Crime No. I. There
would then only remain economic and political, that
is to say unarmed, intervention. Any attempt to define
such intervention would be faced with such a host of
state activities that the whole of international relations
would be involved. In America, political intervention
had been defined very precisely in signed treaties, but
it would be very difficult to introduce such a definition
into a penal code. He felt that so far as intervention

6 See summary record of the 55th meeting, para. 42 b.
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constituted a crime against international law, it was al-
ready included under Crime No. I.
55. Mr. YEPES admitted that the Commission had
already defined its attitude as regards the invasion of
the territory of a State by armed bands in Crime No. II,
and as regards fomenting civil strife in another State
in Crime No. III. His proposal related to another idea.
Its purpose was that all intervention in the affairs of
another State should be considered as an international
crime under the draft Code under consideration. That
idea was based on article 3 of the draft Declaration on
Rights and Duties of States.
56. Mr. HUDSON remarked that Mr. Córdova's ar-
guments had reminded him that the words " in violation
of international law " had not been retained in the de-
finition of Crime No. I.
57. Mr. CÓRDOVA considered that the new defini-
tion given by the Commission to Crime No. I contained
the same elements as the original version.
58. The CHAIRMAN also considered that the original
concept had been maintained and that all that had been
done was to modify the wording, without in any way
altering the scope of Crime No. I.
59. Mr. LIANG (Secretary to the Commission) read
the definition given by the Commission to Crime No. I,
which was as follows: "The use of armed force for
purposes other than individual or collective self-defence
or the carrying out of a mandate of the United
Nations ".
60. Mr. SANDSTRÔM was of the opinion that the
modification made in the definition of the crime
strengthened Mr. Córdova's argument.
61. The CHAIRMAN was of the same opinion.
62. Mr. ALFARO was under the impression that the
Commission had decided to insert the words " by one
State against another State " in the text of Crime No. I.
These words had not been included in the text read out
by Mr. Liang.
63. The CHAIRMAN and Mr. LIANG also thought
that these words had been included in the text.
64. The CHAIRMAN thought that Mr. Yepes' idea
was to include in the text a provision against any spon-
taneous intervention, carried out without having been
approved or ordered by the Security Council, for in-
stance. There had been many instances of such inter-
vention during the last few years.
65. Mr. HUDSON referred to article 3 of the draft
Declaration on Rights and Duties of States, according
to which " every State has the duty to refrain from in-
tervention in the internal or external affairs of any
other State ". Mr. Yepes' text was almost identical with
that of article 3, and he felt he should mention the
opinion expressed by Mr. Hans Kelsen on that article.

" Intervention in the internal or external affairs of
another State constitutes a violation of the indepen-
dence of that State. If article 3 is to be interpreted in
conformity with existing general international law,
' intervention ' means dictatorial intervention, that is,
intervention by the threat or use of force. Hence, the

duty formulated in article 3 is covered by the duty
laid down in article 9 to refrain from the threat or
use of force against the political independence of an-
other State, and article 3 is redundant." 7

66. Mr. SPIROPOULOS drew attention to the fact
that the problem of intervention had been discussed at
length by the General Assembly in the preceding year,
in connexion with a statement by the Yugoslav repre-
sentative.8 As a result of that discussion, he had con-
sidered that it would not be wise to lay stress on acts
of intervention in his report, particularly as " inter-
vention " as a rule of conduct did not seem to have any
meaning from the point of view of international law. It
was true that the word was to be found in a very large
number of international treaties, but he had considered
it desirable to refrain from mentioning intervention also
because the definition of the word was extremely dif-
ficult. There were cases where intervention was pro-
hibited. Such cases were already convered by the draft
Code which the Commission was examining. Other cases
were not prohibited. Moreover, how was it possible to
qualify or define the term " intervention " ? Was it to
include cases of economic or psychological pressure ?
According to Mr. Yepes, such interventions were
crimes. In his opinion, they were not. It appeared to
him to be extremely difficult to include such forms of
intervention in a draft Code which was concerned
with definite acts.
67. Mr. CÓRDOVA proposed that the Rapporteur
should give due consideration to the discussions which
had just taken place as well as to the fact that certain
types of intervention were already covered in the crimes
adopted by the Commission.
68. The CHAIRMAN felt that it was extremely dif-
ficult to define cases where intervention was permissible
and those where it was not. If an intervention con-
stituted a threat, it was prohibited by the United Nations
Charter, but if it did not, it was very difficult to say if
and in what circumstances it was a crime under inter-
national law.
68 a. He suggested that the substance of Mr. Yepes'
proposal be inserted in the report, and that the close
connexion between this proposal and article 3 of the
draft Declaration on Rights and Duties of States be
emphasized.
69. Mr. YEPES pointed out that in the preceding
year the Commission had decided that the question of
intervention should be included in the draft Code. The
Commission now seemed to have changed its mind. Its
attitude was also in contradiction with the decision taken
in the preceding year condemning all intervention
without any qualification whatsoever.9
70. The CHAIRMAN asked the Commission whether
it wished special mention to be made of non-military in-
tervention in the draft Code.

7 In the American Journal of International Law, vol. 44
(1950) p. 268.

8 See Official Records of the General Assembly, Fourth
Session, Sixth Committee, 171st meeting, para. 44, etc.

8 See Yearbook of the International Law Commission, 1949,
Part I, 19th meeting.
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On being put to the vote, the proposal was rejected
by 4 votes to 1, with 6 abstentions.
71. Mr. YEPES insisted that his statement on the
change in the Commission's attitude be mentioned in
the summary records.
72. The CHAIRMAN ruled that this should be done.
The Commission was certainly agreed that any inter-
vention in violation of the Charter was illegal, but such
violation did not always constitute a crime against in-
ternational law.
73. Mr. el-KHOURY explained that he had abstained
from voting because he did not understand what sort of
intervention was visualized in Mr. Yepes' proposal. The
Charter forbade any intervention in matters which fell
essentially within the national competence of a State,
but the interventions apparently contemplated by Mr.
Yepes had not been defined, and it was therefore im-
possible to say to what extent they might constitute a
crime under international law. It was for that reason
that he had abstained from voting.
74. The CHAIRMAN was also of the opinion that it
was very difficult to stigmatize all types of intervention
as crimes, although they were always regrettable. Mr.
Yepes' proposal had been drawn up in very general
terms, and he also considered it necessary to abstain.
75. Mr. BRIERLY said he had voted against Mr.
Yepes' proposal because of the difficulty of arriving at
a precise definition.
76. Mr. SANDSTRÔM gave the same explanation of
his vote.
77. Mr. ALFARO also wished to explain his vote.
He too had abstained because of the vague terms in
which the proposal had been drawn up. He had re-
cognized that it would be extremely difficult to draw
the line between interventions which constituted crimes
and those which did not. Should the use or absence of
armed forces or threats for the dividing line, interven-
tions constituting a crime were already covered by
Crime No. I, but in the absence of any indication as to
where the line was to be drawn, he had abstained from
voting.
78. Mr. CÓRDOVA said that his abstention was based
on the arguments which he had advanced when speaking
of Mr. Yepes' proposal (para. 54 above).
79. Mr. YEPES said that, when submitting his pro-
posal, he had been quite aware of all the difficulties
which it would entail, in particular as regards a de-
finition of the word " intervention ". He had not ex-
pected the Commission to take a definite decision but
had simply asked it to consider his proposal, if not that
year, at least at the next session. He regretted that the
Commission had not thought fit to accede to that re-
quest.
80. According to the Chairman that was not so. The
Commission had refused to insert the concept of inter-
vention in its draft code, but it had not refused to
examine Mr. Yepes' proposal at a later stage of its
deliberations. The abstentions did not by any means re-
present an adverse view; they simply denoted hesitation
on the part of some members of the Commission as to

the inclusion of the proposal in the draft code of of-
fences against the peace and security of mankind.

LIST OF CRIMES PROPOSED IN THE REPLIES FROM GO-
VERNMENTS FOR INCLUSION IN THE DRAFT CODE

81. The CHAIRMAN proposed that the Commission
examine the replies from governments in respect to the
crimes they suggested for inclusion in the draft code.
He believed that Mr. Hudson had studied this docu-
ment, and asked him to express his views on the
subject.
France 10

82. Mr. HUDSON said that the proposal made in
item 2 was already covered by the draft code under
Crime No. I. Item 3 was covered by Crime IX, " Viola-
tions of the laws or customs of war ". Item 4 contained
a very far-reaching proposal—namely, to punish as a
crime against humanity any extermination of human
groups or individuals for reasons of nationality, race,
religion, membership of a political or social category,
etc. Such protection for civilians was provided for by
the Red Cross Conventions adopted in 1949 and the
draft code also covered the actions mentioned in item 4.
Poland «
82 a. Mr. HUDSON said that the Polish Government
was of the opinion that one of the essential aims of the
future code should be the prevention and suppression
not only of incitement to war, or the perpetration of
other offences against the peace and security of man-
kind contained in the future code, but also of the
spreading of nationalistic, racial or religious hatred. He
did not know whether the Commission would examine
this point with a view to defining crimes for insertion
in its draft code. The Polish Government also asked
that the future code should prohibit the use of weapons
of mass destruction and the fomenting of chauvinistic
tendencies. The first part of this proposal was obviously
directed against the use of the atomic weapon. The
second part was in line with Mr. Hsu's proposal.
United States of America i2

82 b. Mr. HUDSON said that the Government of the
United States of America asked for the inclusion of the
crimes of genocide and piracy in the draft code. The
crime of genocide was already included in the draft
code, but that of piracy was not. According to modern
legal conceptions, piracy was no longer considered as
an international crime, but as one coming within the
purview of ordinary law. The Commission would have
to decide whether it intended to look on piracy as a
crime against peace and security.
83. The CHAIRMAN asked the Commission whether
it wished to consider piracy as an international crime
and insert it in the draft code. There had been a time
when piracy was a crime against the State and an inter-
national menace, but it was certainly so no longer.

i« See A/CN.4/19, Part II.
" Ibid.
« Ibid.
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84. Mr. HUDSON suggested that the Commission
should not concern itself with the question of piracy.
In his opinion, no useful purpose would be served by.
discussing it.
85. Mr. ALFARO considered that piracy was a crime
against the security of mankind even if it were not a
crime against peace. The pirate was an enemy of man-
kind.
86. Mr. HUDSON replied that cases of piracy were
now very rare, and that he saw no reason for listing it
as a separate crime within the framework of the draft
code. The Commission might consider it when taking
up the study of a general international penal code.
87. Mr. CÓRDOVA considered that there was no
reason to go into the question. The Commission's task
was to consider crimes of an international character, but
not those committed by individuals.
88. The CHAIRMAN said that as a matter of fact
the draft code would include a few crimes which could
be committed by individuals. He was, however, of the
opinion that piracy was a crime against ordinary law
and not against international law.
89. Mr. KERNO (Assistant Secretary-General) agreed
that the question should not be taken up at that stage,
as the Commission was now dealing with a code cover-
ing crimes against peace and the security of mankind.
Later, however, when discussing a general code of in-
ternational crime, it might consider whether piracy
should be included therein.
90. Mr. HSU pointed out that the Polish Govern-
ment's reply raised the question of the use of weapons
of mass destruction. It was not his intention to support
the Polish Government's proposal as formulated in its
reply, but he felt that a distinction should be made be-
tween weapons of mass destruction and mass destruc-
tion itself. Such destruction should be banned, but not
the arms by means of which it could be brought about,
as arms could also be used for permissible ends. All
depended on the purpose of those employing such
weapons.
91. Mr. BRIERLY said that the use of such weapons
had not hitherto been prohibited by international law.
This question had for years been the object of study
and very delicate discussions in the United Nations. He
felt that the Commission should not take up this ques-
tion at a time when the United Nations had temporarily
suspended its further discussion.
92. Mr. HSU was aware that the use of such weapons
properly so called was under discussion at the present
time, but the Polish Government had spoken of a
method of mass destruction, which was another matter.
He saw no reason why mass destruction should not be
prohibited by international law. He felt that whilst the
launching of bombs for mass destruction on warships
and purely military objectives was admissible, it was not
so as regards the launching of such bombs on large
centres of population or on civil buildings which would
result in the mass destruction of a large part of the
population. The Commission could not simply by-pass
this question and ignore these factors. Its duty was to

lay down principles, and amongst such principles, it
should provide for the prohibition of all mass destruc-
tion in so far as such destruction was not already
covered by the crimes it had included in its draft code.
Why should not the International Law Commission
make known its standpoint on this question ? The
General Assembly might not agree with it, but the mat-
ter would at all events have been put before it.
93. Mr. SPIROPOULOS was afraid that the Com-
mission might be going too far. In following Mr. Hsu's
suggestion, it would in any case be encroaching on the
sphere of the Red Cross Conventions concerning the
protection of the civilian population. He feared that all
those discussions might be a waste of time.
94. Mr. CÓRDOVA expressed the opinion that the
question was not yet ripe for discussion. The Com-
mission itself was not yet in a position to have a clear
idea of what was involved in the use of weapons of
mass destruction. Furthermore, the problem seemed to
him to be rather of a political nature, and it was not
for the Commission to say that the use of such and
such a weapon was a crime. It would be overstepping
the bounds set for its work if, in trying to codify crimes,
it impinged on questions which were at present the
subject of difficult and delicate political discussions. He
proposed that study of the question be deferred until
the following year.
95. Mr. SANDSTROM drew attention to the fact that
the Commission had decided not to enter into any
examination of the question of the laws of war, but the
use of weapons for mass destruction came within this
field. He suggested that the discussion on this question
should be closed.
96. The CHAIRMAN asked the Commission to con-
tinue the study of the replies by governments in regard
to further crimes for inclusion in the draft code.

Netherlands "
97. Mr. HUDSON said that the proposal contained
in item (1) was already covered by the draft code. The
same applied to the proposal under item (2). In regard
to item (3), he had to draw attention to the first sen-
tence reading: " The following acts committed on the
territory of a State and directed against the interests of
another State ". He wondered whether the acts referred
to in sub-sections (a), (b) and (c) were not already
covered by the code. He thought that he might say that
this was so and that there was therefore no need for
further examination of the proposals under (a), (b) and
(c). The acts referred to in item (4) had already been
examined. The acts referred to in item (5) broke fresh
ground so far as the draft code was concerned. They
were, however, partly covered by the 1937 Convention
on Terrorism. It would be well for the Commission to
defer consideration of this item until a later stage of its
deliberations.
98. Mr. BRIERLY agreed. He thought that the Com-
mission should discuss those matters when considering
the drawing up of a general international code.

13 See A/CN.4/19/Add.l.










